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NOTICE OF MOTION AND MOTION FOR PRELIMINARY INJUNCTION
TO ALL PARTIES AND ATTORNEY'S OF RECORD;

NOTICE IS HEREBY GIVEN that on Wednesday, April 28, 2021, at 1:30 p.m., in
Department CX103 of the above-entitled court, located at 751 West Santa Ana Boulevard, Santa
Ana, California 92701, Plaintiff Searles Valley Minerals Inc. (“Searles”) will seek a temporary
restraining order (“TRO”) and an order to show cause why a preliminary injunction should not be
issued (“OSC”) to enjoin Defendants Indian Wells Valley Groundwater Authority and the Board
of Directors of the Indian Wells Valley Groundwater Authority, and their staff, employees,
agents, officers, and directors (collectively, “IWVGA?”), from taking any action to shut down or
cutoff Searles’ groundwater wells and from imposing a $2,130 per acre foot “replenishment fee”
(“Fee”) upon Searles for its exercise of its groundwater rights to the Indian Wells Valley
Groundwater Basin ( “Basin”).

Searles brings this Ex Parte Application pursuant to Code of Civil Procedure sections 526
and 527 and California Rules of Court, Rule 3.1200 et seq., on the grounds that (a) the imminent
and irreparable harm to Searles of shutting or cutting of its groundwater wells and the imposition
of the Fee outweigh the harm, if any, to IWVGA; and (b) there is a strong likelihood that Searles
will prevail on the merits of its pending case against IWVGA.

This Application is also made on the grounds that the Fee is based upon an unlawful
IWVGA adjudication of Searles’ groundwater rights and that the Court will adjudicate Searles’
groundwater rights in a related case recently assigned to this court, Mojave Pistachios, LLC v.
Indian Wells Valley Groundwater Authority, Orange County Superior Court Case No. 30-2021-
01187589. IWVGA shutting down or cutting off Searles’ only water supply is illegal because
Searles’ has vested groundwater rights. Shutting down Searles’ water supply cause imminent and
irreparable harm to Searles and will ultimately destroy its business before the merits of this case
can be decided. The imminent and irreparable harm are described in the accompanying
Declaration of Burnell Blanchard.

IWVGA will suffer no immediate and irreparable harm from a TRO or preliminary

injunction. IWVGA’s compliance deadline under the Sustainable Groundwater Management Act
-5-
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is not until 2040. Moreover, there is no water infrastructure to transport speculative water
purchases for the disputed fee which IWVGA threatens to shutoff Searles’ water supply.
Moreover, the water infrastructure is neither identified, constructed nor requires immediate
payment in the near term. IWVGA is unlikely to show that any irreparable harm will come to the
Basin from a short delay to decide this case on the merits. For these reasons, Searles respectfully
requests this Court grant this Application, issue a TRO and preliminarily injunction enjoining
IWVGA from shutting down or cutting of Searles’ water supply and imposing the Fee pending a
decision on the merits.

The Motion is based on this Notice, the Memorandum of Points and Authorities, the
Declarations of Mr. Burnell Blanchard and Tyler Anthony, Request for Judicial Notice, the
Appendix of Exhibits, the Proposed Order, all pleadings and papers on file in this action, and
upon any argument and evidence that may be submitted at the hearing on this matter.
Petitioner’s Counsel gave notice of this Ex Parte Application as shown in the accompanying

Declaration of Tyler Anthony.

Dated: April 26,2021 BEST BEST & KRIEGER LLP

o WUl

ERICL/GARNER

JEFFREY V. DUNN

MAYA MOUAWAD

TYLER ANTHONY

Attorneys for Petitioner and Plaintiff
Searles Valley Minerals Inc.

-6 -
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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

Plaintiff Searles Valley Minerals Inc. (“Searles”) seeks a temporary restraining order to
stop the Indian Wells Valley Groundwater Authority (“IWVGA ”) from cutting off Searles’ only
water supply -- and the only domestic water supply for families and local businesses in remote
and disadvantaged desert communities in northwestern San Bernardino County.

The harm is imminent and irreparable. IWVGA has recently cut-off another groundwater
user and now threatens Searles — and its employees and their families - with the same cut-off.
Without water, Searles will go out of business. It is an important and long-time employer in San
Bernardino County. Over a hundred employees will lose their jobs. More losses will necessarily
follow. Searles is likely to prevail on the merits of its pending lawsuit against IWVGA. Searles
has a priority groundwater right that exempts it from having to pay a fee to pump groundwater.
But IWVGA wants Searles to pay an unprecedented exorbitant groundwater fee that violates
California Constitution, Article XIII D, section 6, subdivision (a) (Proposition 218) and other
applicable law. Moreover, the fee is for speculative new water projects not yet designed,
permitted, and approved let alone constructed. And any such project will not be constructed for
many years, if ever.

Water resource management cases are especially complex often needing more time for
resolution. (Antelope Valley Groundwater Cases (March 16, 2021)  3.Cal.Rprtr.3d _ , 2021
WL 130151, 1 [“The scope and technical complexity of issues concerning water resource
management are unequalled by virtually any other type of activity presented to the courts.”]
quoting Environmental Defense Fund, Inc. v. East Bay Mun. Utility Dist. (1980 26 Cal.3d 183,
194.) Searles respectfully asks this Court to stop IWVGA from shutting down Searles’
groundwater wells — its only source of water - at least until there has been sufficient time for the
parties and the Court to resolve the water resource management issues before this Court, and
respectfully requests that the Court issue a TRO and an order to show cause why a preliminary

injunction should not issue until while this case can be decided upon its merits.

-7 -
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I1. FACTS

A. Searles and the Searles Water Company.

Searles is a minerals recovery and manufacturing company in northwestern San
Bernardino County. (Blanchard Decl., q 8.) Searles’ operations occupy approximately 35,000
acres in the Searles Valley, and include three plants and other production facilities in the
economically disadvantaged Trona area communities. Since 1872, those communities and the
surrounding areas have not only depended upon groundwater but have depended on the economic
contributions of Searles and its predecessor companies. (/d., 99, 12.)

Searles is the parent company of Searles Water Company. (/d., § 10.) It currently provides
domestic water to approximately 805 households in the Trona communities. Their only source of
water is buying surplus groundwater directly from Searles. (/d.) If IWVGA shuts down Searles’
wells then those households will not have water. IWVGA should not be allowed to stop Searles
from exercising its priority groundwater rights for its business operations and for Searles

Domestic Water Company to provide domestic water to households and local businesses.

B. Searles’ Priority Groundwater Rights.

Since at least 1930, Searles and its predecessors in interest have been pumping water
continuously from the Basin. (Blanchard Decl., § 17.) A thorough analysis and explanation of
Searles groundwater rights is beyond the limited space permitted in this Application but can be
summarized as being “first in time” as to all other competing groundwater uses including more
recent use by the Navy at its Naval Weapons Facility at China Lake. At the time land was
reserved for the Navy in 1947, Searles was already using approximately 1,238 acre feet of water
annually (“AFY™). (/d.) Searles priority groundwater rights are economically vital during
groundwater shortage conditions because groundwater rights are lawfully exercised according to
their respective priority. During groundwater shortage or “overdraft” conditions, users with the
highest priorities are legally entitled to continue their reasonable and beneficial uses while those
with more junior priorities may not be able to do so (at least without paying a replenishment

assessment to purchase supplemental water supplies.)

-8-
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C. IWVGA And The Sustainable Groundwater Management Act

The Legislature enacted the Sustainable Groundwater Management Act (“SGMA”) to
“[p]rovide for the sustainable management of groundwater basins” through newly groundwater
sustainability agencies. (Wat. Code § 10720.7(a)(1).) However, the Legislature made clear that
groundwater sustainability agencies do not have the authority to determine or alter existing
water rights: “Nothing in this part, or in any groundwater management plan adopted pursuant to
this part, determines or alters surface right or groundwater rights under common law or any
provision of law that determines or grants water rights.” (Wat. Code § 10720.5 ) And to make it
even more clear that IWVGA and other agencies shall not determine or interfere with existing
groundwater rights, the Legislature stated that “[n]othing in [SGMA] shall be construed as
authorizing a local agency to make a binding determination of the water rights of any person or
entity. . . .” (Wat. Code § 10726.8.) It must be emphasized that a groundwater management
agency like IWVGA cannot determine or alter water rights in the groundwater basin it manages.
(Wat. Code §§ 10720.5, 10726.8.) But that is what IWVGA did here when it imposed the Fee and

now threaten to shutoff Searles’ wells if the Fee is not paid.

D. IWVGA Makes Unlawful Groundwater Rights Determinations And Imposes
An Illegal Fee Upon Searles’ Exercise Of Its Priority Groundwater Right

IWVGA’s actions were arbitrary, capricious and lacking evidentiary support in light of the
administrative record before IWVGA when it imposed the Fee. Searles provided evidence that it
has a priority right and the Fee cannot be imposed upon Searles. Preliminarily, the Fee is the key
component of IWVGA’s “Groundwater Sustainability Plan for the Indian Wells Valley
Groundwater Basin” (“GSP”). It unlawfully makes groundwater rights determinations including
the Navy getting essentially all of the groundwater without payment of the Fee while making
Searles and others pay the Fee to be able to pump groundwater. (/d., 9 2, Anthony Decl., 92, §
5.2.1.) IWVGA thus unlawfully prioritizes water rights by determining who will and will not be
able to pump groundwater without paying the Fee even though IWVGA claims that it
groundwater allocations are “based on California water rights law and historical pumping during

the Base Period,” and that “groundwater pumpers with inferior rights will not be granted any

-9.
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Annual Pumping Allocations.” (Id, at 5-6 [emphasis added].)

IWVGA unlawfully and arbitrarily decided that the Navy has the superior water right to
essentially all of the Basin’s groundwater even though the Navy never even claimed such right.
(1d., 9§ 2, Ex.1, at 5-10.) IWVGA made its groundwater rights determination despite Searles
having provided unrefuted documentation and legal analysis establishing Searles’ water rights are
prior-in-time and superior in priority to those of the Navy. (Blanchard Decl., § 37, Ex. B; § 38,
Ex. C; 939, Ex. D; 440, Ex. E.)

E. IWVGA Failed To Provide Lawful Notice To Establish The Fee
On August 21, 2020, IWVGA enacted Ordinance No. 03-20, entitled “Establishment of a

Basin Replenishment Fee.” (Anthony Decr., 9 10, Ex. 7 [Ordinance No. 03-20].) Ordinance No.
03-20 establishes the $2,130.00 per AF Fee, effective January 1, 2021, and imposes this Fee on
all “groundwater extractions from, and within the Basin, with the exception of Federal and De
Minimis extractions. . . .” (Id.) Fee Ordinance No. 03-20 is illegal because it failed to comply
with Article XIIID, section 6 of the California Constitution (“Prop. 218”). SGMA mandates that
the Fee comply with Prop. 218 (Wat. Code § 10730.2) which, in turn, provides that “parcels upon
which a fee or charge is proposed for imposition shall be identified” and that the agency seeking
to impose the fee provide written notice “to the record owner of each identified parcel upon
which the fee or charge is proposed for imposition. . . .” (Const. Art. XIII, D. § 6(a)(1)
[emphasis added].) If a “majority of owners” of the parcels upon which the fee or charge is
proposed for imposition submit written protests, the proposed fee cannot be imposed. (Const. Art.
XIIL, D, § 6(a)(2) [“If written protests against the proposed fee or charge are presented by a
majority of owners of the identified parcels, the agency shall not impose the fee or charge.”].) A
majority protest exists when the number of written protests submitted opposing the Fee exceeds
50 percent of the number of parcels identified. If a majority protest exists, the Fee shall not be
imposed. IWVGA failed to send the Notice to only those parcels identified as being subject to the
Fee. Instead, IWVGA sent the Notice to all owners of parcels located within the Basin including
those exempt from the Fee, such as the Navy and de minimis (small) pumpers. (Anthony Decl.,

14, Ex. 11 [Video conference transcript hosted by IWVGA Chair Gleason], at 10:20-11:7; § 13,
-10 -
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Ex.10 [USPS statement provided by IWVGA Executive Secretary showing number of notices
mailed].) The legally defective notice unlawfully inflated the protests total number needed to

defeat the Fee, creating a higher threshold to reach a protest “majority.”

F. After Searles Protested The GSP And Its Fee, IWVGA Acknowledged Searles
Priority Groundwater Right

During IWVGA’s public meeting on August 20, 2020, then IWVGA Board Chairman

Mick Gleason, stated that Searles’ “claim of a senior right has merit and deserves close scrutiny
.. . because quite frankly Searles is an integral part of our community.” (Anthony Decl., § 15, Ex.
12 [Certified Transcript of Aug. 20, 2020 IWVGA Board of Directors Meeting], at 2:8-5:8
[emphasis added].) Mr. Gleason further acknowledged at an IWVGA public meeting only a
month later that Searles has “a strong argument” that its water rights have priority over the those
of the Navy. (/d., q 16, Ex. 13 [ Tr. of Sept. 17, 2020 IWVGA Board of Directors Meeting], at
4:18-5:6.) During the same public meeting, INVGA’s attorney stated that Searles had a

“legitimate argument” to a “paramount right” to water in the Basin:

Searles has presented and developed information about water production,
which has occurred by their predecessors in interest, even before World
War II, when the Navy developed the Naval station up there. And they
have a legitimate argument that they actually have a paramount right
to the amount of production that we’re -- that they have demonstrated,
even to the Navy right, which puts them arguably in a completely
unique position from a Water Rights point of view, which I believe this
Board has to take into account. So that’s the springboard for us to -- that
singles out Searles as the only people in that kind of position to discuss
with them a potential allocation that would make sense, considering
the whole body of water laws.

(Id.,q 15, Ex. 12, at 6:15-7:1 [emphasis added].)

G. Searles And The Trona Communities Will Suffer Significant, Irreparable
Harm If Their Water Is Cutoff By IWVGA

The Fee and other IWVGA fees have caused Searles’ pumping costs to increase $500,000
per month (over $6,000,000 per year). (Blanchard Decl., q 20.) The Fee’s imposition of a half-
million dollar monthly obligation compounds the significant financial harm that Searles has
experienced in recent years as the result of three major earthquakes in nearby Ridgecrest in July
2019, and the Coronavirus (“Covid-19”) pandemic and consequent global recession. (/d., 9 21—

25.) As a result of the well-publicized earthquakes, Searles was forced to claim force majeure
-11 -
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under contracts with many of its customers, resulting in unfulfilled customer orders, lost revenue,
and, ultimately, lost customers. (/d., 9 21-22.) Searles was also forced to make massive costly
repairs, and to halt production of certain products for extended periods of time. (/d.) The Covid-
19 pandemic further contributed to Searles’ precarious financial position. /d., 9§ 23.) By April 1,
2020, Searles began experiencing further depressed revenue, as customers began cancelling
orders in response to a severe drop in consumer demand. (/d.) Ultimately, over 30 percent of
existing customer orders were cancelled. (Id.) Since the earthquakes and the onset of Covid-19—
and before the Fee—Searles has been operating at a net loss of approximately $875,000 per
month (approximately $10.5 million per year). (/d., q 24.)

The Fee will increase Searles’ monthly net losses to an unsustainable $1.3 million and its
annual net losses to over $15.6 million. (/d., § 25.) As a commodities business with thin industry-
driven profit margins, Searles cannot survive these levels of losses. (/d., § 25.) Searles has no
access to the large amounts of capital needed to absorb the added financial burden of the Fee, and,
given its current operational losses, has no ability to access additional lines of credit from its
current financial institutions nor other potential lenders. (/d.) If the Fee and water shutoff are not
enjoined, Searles will be forced to take drastic actions to salvage its business with no certainty it
can succeed in doing so. In the very short term, within 3 to 6 months of paying the Fee, Searles
will be forced to restructure its business by exiting certain business lines and discontinuing
certain of its products. (/d., 4 26.) This will cause Searles to breach existing customer contracts,
and it is reasonably anticipated that Searles will permanently lose these customers to competitors.
(1d., 9 26.)

Stopping production will cause at least one of Searles’ facilities to be shut down entirely,
causing personnel who work at those facilities to be laid-off. (/d., § 27.) It is anticipated that
Searles will be forced to lay-off nearly one hundred employees within a year of paying the Fee.
(1d.) Aside from these lay-offs, the jobs of other ancillary personnel in Searles’ research and
development and central engineering departments will likely also be lost. (/d.) Many of the
employees that will be laid-off have been with Searles for their entire careers, and due to limited

local employment, will likely be unable to find replacement employment and may have to
-12-
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permanently relocate out of the area. (/d., § 32.) Further, these lay-offs will constitute a
significant loss to Searles of skilled labor with invaluable institutional knowledge and will risk
voluntary departures of remaining employees who fear for their continued employment. (/d.,
27.) Indeed, concerns surrounding the Fee and its likely devastating impact on Searles have
already caused numerous voluntary departures of necessary and experienced personnel.
(1d.)

The Fee’s termination of these business lines will also have tremendous collateral
consequences. With the shut-down of Searles’ businesses and facilities, services providers
supporting Searles’ businesses will be impacted, including contractors who rely upon Searles’
business for their livelihoods. (/d., 99 27, 32.) Residents and the local economies of the Trona
communities—where 25 percent of Searles’ workforce reside—will be negatively impacted by
loss of employment and the consequent decrease in economic activity in these already-struggling
communities. (/d., § 32.) Further, Searles pays royalties to the Bureau of Land Management
(“BLM”) based on its levels of raw minerals extractions, which are ultimately distributed to the
Trona School District and a community college in Ridgecrest. (/d.) With decreased production,
these royalties will certainly decrease, as will the revenues to the schools. (/d.)

The Fee will also negatively impact Searles Water Company and the communities it
serves. The cost of the Fee will be passed on to Searles Water Company, whose annual costs to
purchase water from Searles are estimated to increase by approximately 600 percent. (/d., q 31.)
These increased costs will have to be passed on to Searles Water Company customers in the
Trona communities, who will struggle to absorb this level of water bill increase. (/d..) Moreover,
certain Searles Water Company customers that were previously provided donated water will have
to start paying for water. (/d.)

This harm and damage will be irreversible. As described in the attached declaration of Mr.
Burnell Blanchard, a myriad of significant financial, administrative, personnel, and regulatory
hurdles will effectively stop Searles from re-entering the businesses that it would be forced to exit
because of the Fee. (/d., 94 28—-30.) These harms are over-and-above the loss of Searles’ market-

share of these businesses, which will further prevent re-entry. (/d., § 29.) In the long-term, and if
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the Fee is allowed to continue for the length of time anticipated by IWVGA, Searles will be

driven out of business altogether. (/d., 9 30.)

III. ARGUMENT

A. Legal Standard for Issuance of Preliminary Injunction.

In ruling on a motion for preliminary injunction, California courts consider two inter-
related factors: (1) the likelihood that a preliminary injunction will prevail on the merits of its
case at trial and; (2) the interim harm that the plaintiff is likely to sustain if the injunction is
denied as compared to the harm that the defendant is likely to suffer if the court grants a
preliminary injunction. (Donahue Schriber Realty Group, Inc. v. Nu Creation Outreach (2014)
232 Cal. App. 47 1171, 1177.) “[T]he greater the plaintiff’s showing on one [factor], the less
[that] must be shown on the other to support an injunction.” (Butt v. State of California, (1992) 4
Cal. 4™ 668, 670.) Accordingly, courts have premised preliminary injunctive relief on a mere
“possibility” of prevailing on the merits where the balance of the harms weighs in favor of the
moving party. (Costa Mesa City Employees’ Assn. v. Cty of Costa Mesa (2012) 209 Cal. App. 4

298, 309.) As shown below, both factors weigh in favor of granting Searles’ application.

B. The Harm To Searles Outweighs Any Harm To IWVGA

The Fee will impose a $500,000 monthly obligation on Searles that it cannot absorb, and
that will push Searles’ operating losses to an unsustainable $1.3 million per month. (Blanchard
Decl., 99 20, 25-26.) Within three to six months of paying the Fee, Searles will be forced to exit
businesses that it will be precluded from later re-entering even if it were able to recover damages
after trial. (Id., 99 27-30); (See Am. Trucking Associations, Inc. v. City of Los Angeles, (9" Cir.
2009) 559 F.3d 1046, 1058 [city’s imposition of “concession agreements” on trucking association
would cause irreparable harm by “disrupt[ing] and [changing] the whole nature of its business in
ways that most likely cannot be compensated with damages alone.”]; hiQ Labs, Inc. v. LinkedIn
Corp., (9" Cir. 2019) 938 F.3d 985, 993 [“‘[T]he threat of being driven out of business is

299

sufficient to establish irreparable harm.’”] Exiting these businesses will lead to the permanent loss

of customers and goodwill, another judicially-recognized form or irreparable harm. (/d., 4 29.);
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(Donahue Schriber Realty Group, Inc., (2014) 232 Cal. App. 4™ at 1185.)

This harm to Searles is compounded by the significant impact to third parties, including
Searles’ employees and the general public in the Trona communities. (See Vo (2004) 115
Cal.App.4th at 435 [balance of harms entails consideration of “degree of adverse effect on the
public interest or interests of third parties the granting of the injunction will cause.”] [internal
quotation marks and citations omitted].) Absent an injunction, Searles will be forced to lay-off
nearly 100 employees. Costa Mesa City Employees’ Assn., 209 Cal. App. 4™ at 308-309
[anticipated loss of jobs justified preliminary injunction].); (4ssociated Cal. Loggers, Inc. v.
Kinder, (1978) 79 Cal. App. 3d 34, 39 [affirming preliminary injunction where “cessation of
elaborate administrative and safety programs with an attendant discharge of employees and
economic loss” would occur absent injunction].) Due to the severely limited job market in the
Trona communities, out-of-work employees and contractors will not be able to find substitute
local income and will have to uproot their lives to other areas to support themselves. (/d., 9 32.)
A decrease in minerals extraction production will also impact contractors in the Trona
communities who rely upon Searles’ operations for revenue, and will decrease royalty payments
benefitting local schools. (/d.) Further, the Fee threatens to increase Searles Water Company’s
water costs by approximately 600 percent, costs that will be borne by the economically
disadvantaged Trona communities. (/d., § 31.)

Any potential harm to IWVGA if the Fee is enjoined during the pendency of this lawsuit
is speculative. (See BNSF Ry. Co., 904 F.3d at 771 [affirming preliminary injunction of state fee
where benefit of the imposition of the fee during the pendency of the lawsuit was “speculative.”].)
The water replenishment project that the Fee is designed to fund is still largely hypothetical, as
IWVGA Authority has not selected a water replenishment project option, a water replenishment
source, has not entered into negotiations or into any contracts to facilitate a project, and has not
begun planning or building any of the necessary water importation infrastructure. (See Anthony
Decl., § 3, § 5.3.1.1 [detailing water replenishment project.]) Although IWVGA wants to
purchase water rights somewhere in California by 2025 and invest those water rights to pay for a

speculative water conveyance system, there is no assurance that it will be successful, nor that the
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project as a whole will, in fact, mitigate the overdraft condition of the Basin. Given that there is
no present use or need for Fee revenues and that tremendous amounts of work to get the water
replenishment project off-the-ground is yet to be done, Fee benefit to IWVGA is inherently
speculative.

Adding to the speculative benefit to be derived from the Fee is that there is no guarantee
that the water replenishment project will, in fact, proceed as currently anticipated. Under SGMA,
DWR must evaluate the IWVGA GSP within two years of submission and then issue its
assessment of the plan, including any “recommended corrective actions to address any
deficiencies identified by [DWR].” (Wat. Code § 10733.4) DWR is still in the early stages of its
assessment of the GSP, but the State Board Water Resources Control Board (“State Board™) has
already expressed its significant concerns, including finding that the GSP’s methodology is
flawed, and that the GSP may have “unintended or unexpected negative impacts” on the Trona
communities. (Anthony Decl., § 17, Ex. 14 [Dec. 8, 2020 Letter from State Board to DWR], at 3—
4 [“The Searles Valley is classified as a Severely Disadvantaged Community based on
implementation of 2018 statewide median household income data. State Board staff are
concerned that the implementation of the GSP may have unintended or unexpected negative
impacts on the ability for domestic water users in Searles Valley to access safe, clean and
affordable drinking water supplies.”].)

Moreover, the timeframe within which IWVGA must comply with SGMA’s basin
sustainability goal further mitigates any harm to IWVGA from a preliminary injunction. First,
IWVGA estimates that the replenishment plan is not anticipated to be operational before 2035,
(Anthonry Decl., 9] 2, at 5-20 [“Design, permitting, and construction of the infrastructure for the
final Imported Water Project Option will begin in January 2026 and will be completed in January
2035.”].) Thus, a short-term injunction will constitute, at worst, a minor delay to what is expected
to be a multi-decade project. Second, SGMA states that GSAs—Ilike IWVGA—may be granted
up to two five-year extensions of time to comply with SGMA’s sustainability goals. (Wat. Code §
10727.2(b).) Such time extensions further mitigate any urgent need to impose the Fee pending

trial in this action.
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IWVGA will be able to continue “lay[ing] the groundwork” for its replenishment project
if the Fee is enjoined during the pendency of this lawsuit. (Costa Mesa City Employees’ Assn.,
supra, 209 Cal. App. 4™ at 308-309 [enjoining City’s outsourcing plan where City would still be
able to “lay the groundwork” for its plan during the pendency of the injunction.].) The
replenishment project will require evaluating various potential water sources, identifying and
negotiating purchase of water rights, and other necessary preliminary steps before a feasible
project can be implemented. (Anthony Decl., 9 3, § 5.3.1.1.) A temporary restraining order and
preliminary injunction will not prevent IWVGA from continuing to work on these necessary
aspects of its project. Finally, there will be no harm to the Basin if the Fee is enjoined. Per the
GSP, the Fee will not be put to any use that would immediately impact the Basin, but, rather, is a

planning measure for a future project.

C. Searles is Likely to Prevail On The Merits

A writ of mandate pursuant to Code of Civil Procedure Section 1085 permits judicial
review to correct abuses of discretion by public agencies, including abuses of discretion by public
water agencies in allocating water. (Abatti v. Imperial Irrigation Dist. (2020) 52 Cal.App.5™ 236,
250) [affirming writ of mandate ruling that water district abused its discretion “in how it
prioritizes apportionment among categories of water users. . . .””].) In order to prevail on a petition
for writ of mandate, a petitioner must demonstrate that the respondent public agency’s decision
was “arbitrary, capricious, entirely lacking in evidentiary support, contrary to established public
policy, unlawful, procedurally unfair, or whether the agency failed to follow the procedure and
give the notices the law requires.” (Fry v. City of Los Angeles (2016) 245 Cal. App. 4™ 539, 549
[internal citations and quotation marks omitted].)

IWVGA abused its discretion by unreasonably ignoring the priority of Searles’
appropriative and prescriptive water rights. IWVGA arbitrarily and unreasonably concluded that
the Navy’s federal reserved water right had absolute priority over Searles’ water rights despite
being provided with undisputed facts demonstrating that Searles has water rights that pre-date the
Navy’s and therefore are senior in priority. INWVGA also arbitrarily concluded that the Navy’s

federal reserve right encompassed the Basin’s entire sustainable yield. Finally, the adoption of the
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Fee failed to comply with the notice requirements mandated by Prop. 218.

IWVGA'’s ability to allocate water and impose fees is limited by SGMA’s mandate that
groundwater basins be managed in a manner that respects and preserves existing water rights.
(Wat. Code § 10720.1(b).) IWVGA abused its discretion by failing to respect and preserve
Searles’ priority groundwater rights when IWVGA allocated the entire sustainable yield to the
Navy’s China Lake Weapons Base even though it currently uses less than a fifth of the
sustainable yield. The groundwater allocation is also unreasonable under California Constitution
Article X, section 2 in ignoring Searles’ priority water right because the allocation gives all of the
groundwater to the Navy even though it has no present use for the water.

SGMA prescribes that no “groundwater management plan adopted pursuant to this part,
determines or alters surface water rights or groundwater rights under common law or any
provision of law that determines or grants surface water rights.” (/d., § 10720.5 [emphasis
added].) Further, SGMA is explicit that GSAs like IWVGA are not allowed to “make a binding
determination of the water rights of any person or entity. . ..” (Id., § 17026.8 [emphasis added].)
IWVGA’s GSP and its implementing actions both determine and alter the legal rights to water in
the Basin. Because the Fee is based on these unlawful actions, the Fee is unlawful and an abuse of
discretion by IWVGA. Specifically, the GSP’s “Management Action Plan No. 17 calls for
“qualified groundwater pumper[s]” to be assigned annual pumping allocations up to the “safe
yield” which is for the Court to decide, not IWVGA. (Anthony Decl., 4] 3, at 5-5) The GSP makes
explicit that these allocations will be based on the IWVGA’s water rights determinations, stating
that the allocations will be “based on California water rights law and historical pumping during
the Base Period,” and that “groundwater pumpers with inferior rights will not be granted any
Annual Pumping Allocations.” (/d., at 5-6 [emphasis added].) The GSP then proceeds to make
determinations regarding the water rights of Basin pumpers, including that the Weapons Station
receive highest priority. (Id., at 5-10 [“The IWVGA does not have legal authority to restrict,
assess or regulate production for [the Navy]; therefore, [Navy] groundwater production is
considered of highest beneficial use.”]; [“/Navy] production, which cannot be regulated, and use

by SGMA defined de minimis pumpers, which also cannot be reduced. . . .”’] [Emphasis added.].)
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In concluding that the Weapons Station was entitled to the entire sustainable yield of the
Basin, IWVGA not only made unlawfully determined water rights, but also altered the priorities
of existing water rights. (/d., § 10720.5 [prohibiting groundwater management plan from
“determin[ing] or alter[ing]” water rights].) Searles’ established groundwater rights are senior to
those of the Weapons Station because Searles’ appropriation of the water in the Basin pre-dates
the date the federal government reserved the land to Weapons Station. Thus, IWVGA altered
Searles’ water rights with harmful consequences for Searles.

1. IWVGA’s Groundwater Rights Determinations Were Arbitrary.

A federal reserve water right vests at the time that Congress reserves the land to be served
by the water right. (Cappaert v. U.S. (1976) 426 U.S. 128, 139; see also, Navajo Nation c.
Department of the Interior (2017) 876 F.3d 1144, 1155 A federal reserved water right only
encompasses water that has not been appropriated as of the date of the reservation. (Cappaert,
426 U.S. at 139 Accordingly, a federal reserve water right does not encompass rights to
previously-appropriated water, nor does it have priority over prior appropriators. (See In re Water
of Hallett Creak Stream System (1988) 44 Cal. 3d 448, 457.)

Searles provided evidence that Searles and its predecessor companies began pumping
from the Basin by 1930 at the latest, and that it established rights to Basin water by that point in
time. Searles also provided documentation and analysis demonstrating that the Weapons Station
land was not reserved until 1947. (Blanchard Decl, 4. 37, Ex. B.) Thus, the record establishes that
Searles has a water right priority superior to those of the Weapons Station. But IWVGA
arbitrarily determined that the Weapons Station had superior rights and was entitled to the entire
sustainable yield of the Basin. This determination was all the more arbitrary because IWVGA’s
own representatives have repeatedly acknowledged the legal validity of Searles’ prior
appropriative water rights. (Anthony Decl., § 15, Ex. 12, at 2:8-5:8.[Chairman Mark Gleason:

% ¢¢

Searles’ “claim of senior right has merit and deserves close scrutiny”]; /d., 4 16, Ex. 13, at 4:18—
5:6.[Gleason: Searles has a “strong argument” that its water rights have priority over those of the
navy]; Id., § 15, Ex. 12, at 6:15-7:1 [IWVGA legal counsel: Searles has a “legitimate argument

that they actually have a paramount right . . . even to the Navy right. . . .”].)
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2. IWVGA Incorrectly Interprets SGMA

The basis for the IWVGA’s determinations were legally incorrect, including, in particular,
that SGMA prioritizes federal reserve water rights over those of prior appropriators. (Anthony
Decl., 93, §5.2.1.1; 99, Ex. 6, at 7.) INVGA erroneously relies upon Water Code Section
10720.3(d), that federally reserved water rights “be respected in full” to mean that federally
reserved water rights be given highest priority over all other water rights, including prior
appropriations. (/d., § 9, Ex. 6 at 7.) However, Section 10720.3(d) does not say that federal
reserved water rights have priority nor is such priority found in the law of federally reserved
water rights. A federally reserved water right does not include previously appropriated water and
Searles’ prior appropriative or prescriptive rights are not displaced by a federally reserved water
right but limit the amount of water to which a federally reserved water right applies. (See In re
Water of Hallet Creek Stream System, supra, 44 Cal. 3d at 457 [“The United States thereby
acquires a ‘reserved’ water right (subject to whatever rights may have vested while the lands
were in the public domain) which vests on the date of the reservation and is superior to the
rights of future appropriators.”] [emphasis added].) It follows that SGMA’s mandate that
federal reserved water rights be “respected in full” does not mean that prior appropriative rights
lose priority or are not recognized, but, to the contrary, that they must be identified and respected.
IWVGA’s prioritization of the Weapons Station’s right ignores SGMA and California case law.
IWVGA’s determination of the scope of the Weapons Station’s federal reserve water right was
arbitrary and unsupported by law.

A federal reserved water right does not include water that was appropriated prior to the
date that Congress reserved the land giving rise to the federal reserved water right. (In re Water of
Hallet Creek Stream System, supra, 44 Cal. 3d at 457.) Further, federal reserved water rights are
limited to only the minimum amount necessary to fulfill the primary purpose of the underlying
land reservation by Congress and “no more.” (Cappaert v. U.S., supra, 426 U.S. at 141.) Despite
this clear legal guidance, IWVGA arbitrarily extended the Navy’s federally reserved water rights
to non-federally-owned, including the residences of Navy personnel located several miles from

the reserved land to the east, in the City of Ridgecrest, and concluded the Weapons Station had
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the right to the full sustainable yield of the Basin. There is no legal authority to support extending
the use of reserved water off the reserved land, yet that is how the IWVGA reached the
conclusion that the Weapons Station had the right to the entire sustainable yield of the Basin..
IWVGA’s contention that the Weapons Station has a right to the entire sustainable yield
unlawfully disregards Searles’ prior appropriation. This, in and of itself, renders the IWVGA’s
determinations wholly arbitrary considering that Searles provided the facts and law to support its
position that its prior appropriation should be taken into account in determining allocations to the
sustainable yield. (Blanchard Decl., § 37, Ex. B; 9 38, Ex. C; 4 39, Ex. D; 40, Ex. E; 41, Ex.
F; 942, Ex. G.) IWVGA erroneously concluded that the scope of the Navy’s federal reserve right
stretches to water used on private, non-federally owned property located miles off of the federally
reserved land. Specifically, IWVGA concluded that the Navy is entitled to the entire sustainable
yield—even though it actually uses less than a fifth of that amount—because the Navy’s federal
reserve water right necessarily encompasses the amount of water necessary to support the
Weapon Station’s personnel living on privately-owned property, oftf-base. (Anthony Decl., § 9,

Ex. 6, at 7-10.) INWVGA does not provide any legal basis for this extension of the Navy right.

IV.  CONCLUSION

Searles respectfully requests that this Court issue a TRO and a preliminary injunction

enjoining a shutoff of Searles groundwater wells and IWVGA imposition of the Fee.

Dated: April 26,2021 BEST BEST & KRIEGER LLP

il

ERIC . GARNER

JEFFREY V. DUNN

MAYA MOUAWAD

TYLER ANTHONY

Attorneys for Petitioner and Plaintiff
Searles Valley Minerals Inc.
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PROOF OF SERVICE

At the time of service I was over 18 years of age and not a party to this action. My

business address is 18101 Von Karman Avenue, Suite 1000, Irvine, California 92612. On April
26,2021, I served the following document(s):

PETITIONER SEARLES VALLEY MINERALS INC.’S EX
PARTE APPLICATION FOR (1) A TEMPORARY
RESTRAINING ORDER; AND (2) AN ORDER TO SHOW
CAUSE WHY PRELIMINARY INJUNCTION SHOULD NOT
BE ISSUED

By fax transmission. Based on an agreement of the parties to accept service by
fax transmission, I faxed the documents to the persons at the fax numbers listed
below. No error was reported by the fax machine that I used. A copy of the record
of the fax transmission, which I printed out, is attached.

By United States mail. I enclosed the documents in a sealed envelope or package
addressed to the persons at the addresses listed below (specify one):

Deposited the sealed envelope with the United States Postal Service, with
the postage fully prepaid.

|:| Placed the envelope for collection and mailing, following our ordinary
business practices. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that
correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a
sealed envelope with postage fully prepaid.

I am a resident or employed in the county where the mailing occurred. The
envelope or package was placed in the mail at Irvine, California.

By personal service. At __ a.m./p.m., I personally delivered the documents to
the persons at the addresses listed below. (1) For a party represented by an
attorney, delivery was made to the attorney or at the attorney's office by leaving the
documents in an envelope or package clearly labeled to identify the attorney being
served with a receptionist or an Individual in charge of the office. (2) For a party,
delivery was made to the party or by leaving the documents at the party's residence
with some person not less than 18 years of age between the hours of eight in the
morning and six in the evening.

By messenger service. I served the documents by placing them in an envelope or
package addressed to the persons at the addresses listed below and providing them
to a professional messenger service for service. A Declaration of Messenger is
attached.
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|:| By overnight delivery. I enclosed the documents in an envelope or package
provided by an overnight delivery carrier and addressed to the persons at the
addresses listed below. I placed the envelope or package for collection and
overnight delivery at an office or a regularly utilized drop box of the overnight
delivery carrier.

By e-mail or electronic transmission. Based on a court order or an agreement of
the parties to accept service by e-mail or electronic transmission, I caused the
documents to be sent to the persons at the e-mail addresses listed below. I did not
receive, within a reasonable time after the transmission, any electronic message or
other indication that the transmission was unsuccessful.

Scott Slater Attorneys for Plaintiffs

Amy M. Steinfeld Mojave Pistachios, LLC; John Thomas
Elisabeth Esposito Conaway; John Thomas Conaway Trust;
Brownstein Hyatt Farber Schreck, LLP ~ John Thomas Conaway Living Trust
1021 Anacapa St., 2nd Floor U/D/T August 7, 2008; Nugent Family
Santa Barbara, CA 93101 Trust; Sierra Shadows Ranch LP

Email: sslater@bhfs.com
asteinfeld@bhfs.com

eesposito@bhfs.com

John C. Murphy Attorneys for Defendant

Douglas J. Evertz Indian Wells Valley Water District
Emily L. Madueno

Murphy & Evertz, LLP (714) 277-1700, Tel.

650 Town Center Drive, Ste. 550 (714) 277-1777, Facsimile

Costa Mesa, CA 92626
Email: jmurphy@murphyevertz.com
devertz@murphyevertz.com
emadueno@murphyevertz.com

James A. Worth Attorneys for Defendant
McMurtrey, Hartsock & Worth Indian Wells Valley Water District
2001 22nd St., Ste. 100

Bakersfield, CA 93301 (661) 322-4417, Tel.

(661) 322-8123, Facsimile

Email: jim@mhwlegal.com

James L. Markham Attorneys for Respondents/Defendants
Richards Watson & Gershon Indian Wells Valley Groundwater

P. O. Box 1059 Authority; Board of Directors of the Indian
Brea, CA 92822-1059 Wells Valley Groundwater Authority

(714) 990-0901, Tel.
(714) 990-6230, Facsimile
Email: jmarkman@rwlaw.com

.
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B. Tilden Kim Attorneys for Respondents/Defendants

Kyle Brochard Indian Wells Valley Groundwater

Darrell M. Field Authority; Board of Directors of the Indian
Richards, Watson & Gershon Wells Valley Groundwater Authority

350 S. Grand Avenue, 37th Floor

Los Angeles, CA 90071-3101 (213) 626-8484, Tel.

(213) 626-0078, Facsimile

Email: tkim@rwglaw.com
kbrochard@rwglaw.com
dfield@rwglaw.com

Wayne Keith Lemieux, Jr. Courtesy Copy

Olivarez Madruga Lemieux O'Neill,

LLP (805) 495-4770, Tel.

4165 E. Thousand Oaks Boulevard, (805) 495-2787, Facsimile

Suite 350 Email: klemieux@omlolaw.com
Westlake Village, CA 91362-3852 mtucker@omlolaw.com
Phillip Hall Courtesy Copy

Kern County Office of County Counsel

1115 Truxton A venue, 4th Floor (661) 868-3826, Tel.
Bakersfield, CA 93301 (661) 868-3809, Facsimile

Email: phall@kemcounty.com

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on April 26, 2021, at Irvine, California.

/ p
/7(—1/"/1/ ] Ly V K ea
,( /

Kerry V. Keefe
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