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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

The Indian Wells Groundwater Authority, and the Board of Directors for the Indian 

Wells Groundwater Authority (collectively, the “Authority”) submit their reply in support 

of their Demurrer to the First Amended Petition for Writ of Mandate and Complaint for 

Declaratory and Injunctive Relief; and Takings Claims under the California Constitution 

(“FAP”), filed by Searles Valley Minerals Inc. (“Searles”).  

Searles continues its attempts to transform the Authority’s actions into a 

determination of its water rights and a taking of those rights. But as with its prior pleadings, 

Searles fails to do both. The fact remains that the Authority did not, and cannot, determine 

water rights. The Authority has never claimed otherwise. Searles’ repeated misstatements 

regarding the legal effects of the Authority’s Groundwater Sustainability Plan (“GSP”), the 

Engineer’s Report, the Sustainable Yield Report, or the Extraction Fee do not change the 

legal effect of those actions, nor does it create a disputed issue of material fact. The 

pertinent ordinances and resolutions are before this Court and the legal effect of those 

actions can be determined here on demurrer.  

Additionally, although Searles spends significant time listing the factors to be 

considered in different taking analyses, Searles does not address the fact that the FAP fails 

to plead sufficient facts. The framework is not the issue; the issue is Searles’ decision to fill 

the FAP with legal conclusions and conclusory allegations, instead of the necessary 

ultimate facts. The fact remains that Searles’ water right remains an unquantified use right. 

Searles has not alleged the extent of its right, and this would not be the proper action to 

make such a determination. Nor has Searles alleged facts suggesting its ability to use its 

right has been unduly infringed upon. To the contrary, Searles is using its water right, 

paying the Extraction Fee under protest, and if successful in either its first or second cause 

of action, could have cause to seek a refund. Searles has not pled facts necessary to 

maintain a claim of a physical or regulatory taking.   

The demurrer should be sustained without leave to amend.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

-6-
REPLY IN SUPPORT OF DEMURRER TO SEARLES VALLEY MINERALS INC.'S FIRST AMENDED 
PETITION FOR WRIT OF MANDATE AND COMPLAINT FOR DECLARATORY AND INJUNCTIVE 

13005-0004\2635811v1.doc 

II. ARGUMENT  

A. The Authority Has Not Waived Any Arguments 

The grounds upon which the Authority moves for demurrer to the FAP are no 

different than those in the demurrer to the original petition. However, as Searles has 

attempted to shift the gravamen of its taking claims away from the Replenishment Fee and 

onto other acts, the focus of the Authority’s demurrer must too shift. The Authority is not 

demurring on new grounds that could have been raised earlier. Searles’ assertion to the 

contrary is misplaced. (Opposition, pp. 8-9.) 

Code of Civil Procedure section 430.41(b) encourages parties to raise all grounds for 

a demurrer at once, discouraging serial demurrers based on different grounds. The grounds 

upon which a party may demurrer are listed in Code of Civil Procedure section 430.10, 

which includes, in part: “(e) The pleading does not state facts sufficient to constitute a cause 

of action.” 

In response to Searles’s original petition, the Authority demurred, in part, “to the 

third, fourth, and fifth causes of on the grounds that each cause of action fails to state facts 

sufficient to constitute a cause of action.” (ROA #189, Demurrer to Petition and Complaint, 

p. 3, lines 14-16, citing Code Civ. Proc., § 430.10(e).) These are the identical grounds 

raised in the Authority’s current demurrer. (ROA #320, Demurrer to FAP, p. 3 

[“Respondent’s demurrer is brought on the grounds that the third, fourth, and fifth causes of 

action fails to state facts sufficient to constitute a cause of action. (Code Civ. Proc., 

§ 430.10(e).”].)   

The grounds upon which the Authority has demurred are the same, however, the 

focus of the arguments have changed as Searles has effectively pled completely different 

causes of action. As Searles acknowledges, the Court sustained the City’s initial demurrer 

because Searles was seeking to challenge the Replenishment Fee in violation of the Pay 

First Rule. Specifically, the Court stated:  

“However, the 2nd-5th causes of action attack the IWVGA’s implementing 
actions which resulted in the Replenishment Fee, which they seek to have 
declared unconstitutional or a finding that it constitutes a taking. [Citations] 
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These causes of action are subject to the Pay First Rule. (Peterson v. Cellco 
Partnership (2008) 164 Cal.App.4th 1583, 1595 [When examining a 
demurrer to a cause of action, the courts “look beyond the claims label, which 
is not dispositive” and “focus on the complaint’s actual gravamen, on its facts 
alleged.”].) 

(Ex. I, p. 477, cleaned up; Opposition, p. 9 [“The Court sustained the first demurrer … and 

indicated that Searles could remove allegations challenging the Replenishment Fee”].)  

Searles has removed reference to the Replenishment Fee in the 2nd-5th causes of 

action, creating entirely new causes of action. The remaining allegations, however, still do 

not state a cause of action for a regulatory or physical taking (causes of action 3-5). As 

such, the demurrer should again be sustained for the reasons listed below. 

B. Searles Has Not Pled Facts Sufficient to Support a Taking Claim. 

“Regulatory actions generally will be deemed per se takings for Fifth Amendment 

purposes (1) where government requires an owner to suffer a permanent physical invasion 

of her property, see Loretto v. Teleprompter Manhattan CATV Corp. (1982) 458 U.S. 419 

…, or (2) where regulations completely deprive an owner of “all economically beneficial 

us[e]” of her property, Lucas v. South Carolina Coastal Council (1992) 505 U.S. 1003, 

1019 ….” (Lingle v. Chevron U.S.A. Inc. (2005) 544 U.S. 528 (“Lingle”), cleaned up.) 

“Outside these two relatively narrow categories … regulatory takings challenges are 

governed by the standards set forth in” Penn Central Transp. Co. v. New York City (1978) 

438 U.S. 104. (Lingle, 544 U.S. at 538; Motion to Strike [“Motion”], pp. 15-17.) 

Here, the Court must also consider the nature of a water right. In California, “water 

in its natural state cannot be owned by any private person. [Citation.] Property interests in 

water instead take the form of a usufruct, i.e., a right to use.” (Orange County Water Dist. v. 

Sabic Innovative Plastics US, LLC (2017) 14 Cal.App.5th 343, 403; Motion, p. 18.)  

Searles, acknowledges this is the framework applicable to causes of action 3-5, but 

fails to address the pleading deficiencies raised in the Authority’s demurrer. (Opposition, 

pp. 11-16.) At no time does Searles explain how the GSP, Engineer’s Report, Sustainable 

Yield Report, or Extraction Fee, either separate or together, constitute a taking. In its 
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opposition, Searles states, in bold, that it has “adequately alleged … a total deprivation of 

all economically beneficial use of its groundwater rights.” (Opposition, p. 13, citing FAP, 

¶¶ 117-122.) But the paragraphs that Searles cites are conclusory paragraphs devoid of the 

factual allegations necessary to maintain its cause of action. The City specifically noted this 

deficiency in its motion. (Motion, p. 17.) Simply writing another conclusory allegation and 

putting it in bold font does not address the deficient pleading. (Aubry v. Tri-City Hospital 

Dist. (1992) 2 Cal.4th 962, 966-967 [In ruling on a demurrer courts do not “assume the 

truth of contentions, deductions, or conclusions of law”].) 

As the Authority has stated, the statements in the GSP, Engineer’s Report, 

Sustainable Yield Report, and Extraction Fee do not constitutes water rights 

determinations––as the Authority lack the power to make such determinations. (Motion, pp. 

15-16, n. 3.) Searles’ repeated assertion that the Authority has “determined” water rights or 

“denied” water rights does not grant the Authority a power the Legislature withheld, nor 

does it create an issue of fact. The Authority’s Ordinances and Resolutions, including the 

challenged reports, are before the Court, and the legal effect of those actions––i.e., that they 

do not determine or grant water rights––is a question of law for the Court.  

Furthermore, other than the Extraction Fee, these actions have no effect on Searles’ 

groundwater extractions or use of water at all. Notably, these actions were all adopted in 

2020 (FAP, ¶¶ 33, 59, 69), yet Searles “has been paying the Extraction Fee under protest 

since the date it became effective.” (FAP, ¶ 114.) Again, water rights are a use right. And, 

Searles admits to using its right uninterrupted by any action of the Authority. The only 

change in Searles’ use alleged in causes of action 3-5, is its payment of the Extraction Fee 

under protest in the amount of $105 per acre foot. (FAP, ¶ 114.)  

Searles also accurately identifies the Penn Central factors, as well as additional 

factors relevant to its fourth cause of action. (Opposition, p. 13.) But, again, Searles does 

not address the main issue, its failure to plead the necessary facts. Searles alleges it has 

been exercising its water right “for over 90 years” and continues to operate today without 

interruption. (FAP, ¶¶ 1, 114.) There are no other ultimate facts pled that would support 
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Searles’ conclusion that the GSP, Engineer’s Report, Sustainable Yield Report, or 

Extraction Fee “make it economically infeasible for [Searles] to continue its operations….” 

(FAP, ¶ 125.) As such, Searles has not pled a cause of action for a taking under Penn 

Central.  

C. The Authority’s Actions Do Not Constitute a Taking 

As Searles’ own counsel has acknowledged in a leading treatise on water 

law, there is no case holding the deprivation of water rights is a taking: 

“[c]ourts have held … that government actions that limit water rights 
generally do not constitute a ‘taking’ within the meaning of the Fifth 
Amendment. When water use is reallocated under the reasonable use doctrine, 
the public trust doctrine, or [the] California Fish and Game [Code] …, courts 
have found no interference with a property right at all. Courts have reasoned 
that water rights are subject to these doctrines, meaning a vested water right 
cannot include water use that is not reasonable and beneficial or that is 
harmful to the interest protected by the public trust. Therefore, the rational is 
that water is reallocated for these reasons was never a part of the water user’s 
vested property right, no taking has occurred, and compensation is not 
constitutionally required.” 

(Littleworth and Garner, California Water (3d ed. 2019) pp. 140-141.)   

As discussed in the City’s motion, there has been no restrictions on the amount of 

water Searles can extract or its manner or use. There is only the requirement that Searles 

pay a $105 per acre foot extraction fee, which applies to nearly all groundwater extracted 

from the Basin and is used to pay the cost of developing and adopting the GSP. (Ex. G; 

Motion, pp. 13, 20.) Moreover, Searles is currently paying the Extraction Fee under protest 

and challenging the fee in causes of action 1 and 2, and if successful has the option to seek 

a refund. In other words, the fee will be upheld as a constitutional regulatory fee, or Searles 

will have an option to be refunded. Under either outcome the fee will not work a taking. 

D. Searles’s Extra Allegations Do Not Save Its Taking Claims 

Searles opposition next asserts, while ignoring the taking framework, that its 3rd-5th 

causes of action plead “a wrongful determination as to Searles’ prior and paramount 

groundwater rights” and that the Authority “denied Searles both procedural and substantive 
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due process.” (Opposition, pp. 9-10.) Neither of these is grounds to overrule the demurrer.  

First, as addressed in the concurrently filed motion to strike, the Authority does not 

have the authority to determine water rights and has not done so, and thus it could not 

“wrongfully determine” Searles’ water right. To the extent Searles desires a determination 

of its water right, the proper venue is the related action pending in this Court––Mojave 

Pistachios, LLC, et al. v. Indian Wells Valley Water District, et al., Case No. 30-2021-

01187275-CU-OR-CJC––in which the Court will adjudicate the rights of groundwater users 

in the Basin. Moreover, the conclusory statement by Searles in the instant matter that 

Authority “wrongly determined” Searles’ water rights is not sufficient to maintain a taking 

claim.  

Searles’ due process claims do not help either. Following the prior demurrer Searles 

was given leave to amend causes of action 3-5 in an attempt to plead a taking claim. Searles 

was not given leave to file an amended complaint alleging a violation of due process rights. 

Those are different causes of action, which are analyzed differently. As Searles itself 

admits. (Opposition, p. 15 (Lingle v. Chevron U.S.A. Inc. (2005) 544 U.S. 528, 540 

[“‘substantially advances’ formula prescribes an inquiry in the nature of a due process, not 

a takings, test, and that it has no proper place in our takings jurisprudence”].) Searles’ “due 

process” allegations do not support a taking claim. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

/// 
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III. CONCLUSION 

For all the reasons stated above Authority respectfully request the Court sustain the 

demurrer. 

Dated:  March 4, 2022 RICHARDS, WATSON & GERSHON 
  A Professional Corporation 
JAMES L. MARKMAN 
B. TILDEN KIM 
KYLE H. BROCHARD 
JACK HENSLEY 

By:      /s/ James L. Markman

JAMES L. MARKMAN 
Attorneys for Respondents and Defendants 
Indian Wells Valley Groundwater Authority 
and the Board of Directors for the Indian 
Wells Valley Groundwater Authority 
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