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# Case Motion/Tentative Ruling 

1. Mojave 
Pistachios, LLC 
vs. Indian Wells 
Valley Water 
District 

Plaintiff: Mojave Pistachios, LLC 

The Indian Wells Valley Groundwater Basin (the “Basin”) has been 
designated a high-priority basin subject to critical conditions of overdraft 
(i.e. using more water than can be naturally replenished) by the 
Department of Water Resources (DWR).  Indian Wells Valley Groundwater 
Authority (“IWVGA” or the “Authority”) was tasked with developing and 
implementing a groundwater sustainability plan (“GSP”) to bring the 
Basin into balance.  As part of these efforts, the Authority adopted a 
Replenishment Fee designed to fund a Groundwater Augmentation 
Project and a Shallow Well Mitigation Project.  

Plaintiff Mojave Pistachios, et al., seek a preliminary injunction to enjoin 
Respondents and Defendants Indian Wells Valley Ground Water Authority 
and the Board of Directors of the Indian Wells Valley Ground Water 
Authority, and their staff, employees, agents, officers, and directors 
(collectively, “IWVGA”), from taking any action in accordance with, to 
enforce, or to implement any actions to determine Mojave’s water rights 
or to impose a $2,130 per acre foot “replenishment fee” via these 
actions:    

1. Resolution No. 01-20 adopting the Groundwater Sustainability Plan 
(“GSP”)  

2. Resolution No. 06-20 adopting a report on the Basin’s “sustainable 
yield” (“Sustainable Yield Report”)  

3. Ordinance No. 03-20 imposing a $2,130 per acre-foot fee on 
groundwater production (“Fee”)   

4. Resolution No. 05-20 adopting a Transient Pool and Fallowing Program  



(“TPFP”).  

Plaintiffs motion is DENIED.  

  

Relevant Law  

The factors to balance in determining whether a preliminary injunction 
should issue are (1) the likelihood that the plaintiff will prevail on the 
merits at trial, and (2) the relative balance of harms that is likely to 
result from the granting or denial of interim injunctive relief.  (White v. 
Davis (2003) 30 Cal.4th 528, 554.)  Each of these interrelated factors 
may be afforded greater weight depending on the strength of petitioner’s 
showing on the other factor.  (Common Cause v. Board of Supervisors 
(1989) 49 Cal.3d 432, 447.)  Petitioner has the burden of proof to show 
all elements necessary to support the issuance of a preliminary 
injunction. (Code Civ. Proc., § 527(a); O’Connell v. Superior Ct. (2006) 
141 Cal.App.4th 1452, 148.)  

However, the Court need not conduct that analysis, argues IWVGA, 
because injunctive relief is inappropriate in these circumstances.    

Pay First, Litigate Later  

First due on February 15, 2021, Mojave has not paid the replenishment 
fee it seeks to invalidate.  (Stiefvater Decl. ⁋ 33.)  In California, a 
taxpayer must ordinarily pay the tax before commencing a court action to 
challenge the collection of the tax. This rule, commonly known as “pay 
first, litigate later” (the “Rule”) is well established and is based on a 
public policy reflected in the state Constitution, several statutes, and 
numerous court opinions.    

The purpose of the Rule is to prevent disruption of government services 
through frozen revenues.  “It is upon taxation that the several States 
chiefly rely to obtain the means to carry on their respective governments, 
and it is of the utmost importance to all of them that the modes adopted 
to enforce the taxes levied should be interfered with as little as possible. 
Any delay in the proceedings of the officers, upon whom the duty is 
devolved of collecting the taxes, may derange the operations of 
government, and thereby cause serious detriment to the public.”  (Dows 
v. City of Chicago (1871) 78 U.S. 108, 110.)    

In State Board of Equalization v. Superior Court (1985) 39 Cal.3d 633, 
the taxpayer challenged a claim of $187,000 by paying $250 and then 
filing an action for a refund. The Board filed a demurrer based on art. 
XVIII, § 32, claiming that the taxpayer had to pay the full amount before 
seeking judicial review. The Supreme Court held: “[T]he sole legal 
avenue for resolving tax disputes is a postpayment refund action. A 
taxpayer may not go into court and obtain adjudication of the validity of 
a tax which is due but not yet paid. … The prompt payment of taxes is 



always important to the public welfare. It may be vital to the existence of 
a government. The idea that every taxpayer is entitled to the delays of 
litigation is unreason.”  (Id. at 638–639.)  In determining whether the 
Rule prohibits a taxpayer's prepayment tax-related action, “ ‘[t]he 
relevant issue is whether granting the relief sought would have the effect 
of impeding the collection of a tax.’ ” (Id. at 1465; accord McKendry v. 
County of Kern (1986) 180 Cal.App.3d 1165, 1170; Riverside County 
Community Facilities Dist. v. Bainbridge 17 (1999) 77 Cal.App.4th 644, 
661.)  Here, that is Mojave’s stated purpose.  

Some cases suggest that the Rule may be applied, even absent a specific 
statute imposing the Rule, as a matter of public policy.  Writer’s Guild of 
America West, Inc. v. City of Los Angeles et al. (2000) 77 Cal.App.4th 
475 involved a Constitutional challenge to the Business Tax Ordinance of 
the City of Los Angeles, which the City sought to apply to writers and 
others working in their homes. The court, while discussing cases 
imposing the Rule, noted that: “Although these…cases involve California 
constitutional and statutory prohibitions against granting injunctive relief 
against the collection of taxes, the strong public policy requiring a 
taxpayer to pay the tax and sue for a refund is manifest”  (Id. at 481.)  A 
few pages later, the court again spoke of the “strong declaration of public 
policy against enjoining the collection of taxes” set forth in California 
cases.  (Id. at 473.)  The above “public policy” language from Writer’s 
Guild was cited the next year in Flying Dutchman Park v. City and County 
of San Francisco (2001) 93 C.A.4th 1129, involving a challenge to a 
parking tax. (Id. at 1137.)  The Rule has been imposed on local, as well 
as State, taxes.    

In Flying Dutchman, 93 Cal.App.4th 1129, the court followed Writers 
Guild. There, the plaintiff proceeded through the administrative process 
established by the relevant municipality to challenge a municipal parking 
tax. At the conclusion of that process, the tax became due and payable. 
Rather than pay the tax, the plaintiff filed a petition seeking mandamus, 
injunctive, and declaratory relief. Disagreeing with the plaintiff's assertion 
that the pay first, litigate later rule applies only to state-imposed taxes, 
the appellate court concluded that, as a matter of public policy, the 
“prepayment requirement for obtaining judicial review applies equally to 
local taxes as well as state taxes.” (Id. at p. 1137.)  

Exceptions to the Rule  

In Dows v. City of Chicago, after discussing the public policy basis behind 
the Rule, the U.S. Supreme Court explained that: “No court of equity will, 
therefore, allow its injunction to issue to restrain [the collection of taxes], 
except where it may be necessary to protect the rights of the citizen 
whose property is taxed, and he has no adequate remedy by the ordinary 
processes of the law. It must appear that the enforcement of the tax 
would lead to a multiplicity of suits, or produce irreparable injury, or 
where the property is real estate, throw a cloud upon the title of the 
complainant, before the aid of a court of equity can be invoked.” (78 U.S. 
110.)  



Similarly, in Western Oil & Gas Ass’n v. State Bd. of Equalization, 44 Cal. 
3d 208, the California Supreme Court noted that: “[P]repayment relief 
must be limited to those situations in which it is clear that under no 
circumstances can the government prevail."  "Only if it is . . . apparent 
that, under the most liberal view of the law and the facts, 
the[government] cannot establish its claim, may the suit for an injunction 
be maintained.”  (44 Cal.3d at 214.  

Not relevant here, several cases suggest that an exception will only apply 
where a taxpayer is actually facing criminal penalties, criminal 
investigation, or where the nonpayment of the tax could subject the 
plaintiff to criminal prosecution.  (Flying Dutchman Park v. City and 
County of San Francisco (2001) 93 C.A.4th 1129, (discussing several 
cases dealing with the criminal-prosecution exception and holding the 
Rule is not waived unless the challenger has actually been prosecuted or 
at least threatened with prosecution); see also Batt v. City and County of 
San Francisco (2007) 155 Cal.App.4th 65 (“[t]he exceptions deal 
primarily with situations where the taxpayer is facing criminal penalties 
or is forced to endure unwarranted criminal procedures”).)    

The Parties’ dispute over the Rule centers around Water Code § 
10726.6.  It provides:  

“(a) A groundwater sustainability agency that adopts a groundwater 
sustainability plan may file an action to determine the validity of the plan 
pursuant to Chapter 9 (commencing with Section 860) of Title 10 of Part 
2 of the Code of Civil Procedure no sooner than 180 days following the 
adoption of the plan. (b) Subject to Sections 394 and 397 of the Code of 
Civil Procedure , the venue for an action pursuant to this section shall be 
the county in which the principal office of the groundwater management 
agency is located. (c) Any judicial action or proceeding to attack, review, 
set aside, void, or annul the ordinance or resolution imposing a new, or 
increasing an existing, fee imposed pursuant to Section 10730 , 10730.2 
, or 10730.4 shall be commenced within 180 days following the adoption 
of the ordinance or resolution. (d) Any person may pay a fee imposed 
pursuant to Section 10730 , 10730.2 , or 10730.4 under protest and 
bring an action against the governing body in the superior court to 
recover any money that the governing body refuses to refund.  Payments 
made and actions brought under this section shall be made and brought 
in the manner provided for the payment of taxes under protest and 
actions for refund of that payment in Article 2 (commencing with Section 
5140 ) of Chapter 5 of Part 9 of Division 1 of the Revenue and Taxation 
Code, as applicable. (e) Except as otherwise provided in this section, 
actions by a groundwater sustainability agency are subject to judicial 
review pursuant to Section 1085 of the Code of Civil Procedure.”  

Mojave asserts that fees “adopted under SGMA may be challenged two 
ways. A person may bring an action ‘to attack, review, set aside, void, or 
annul the ordinance or resolution imposing a . . . fee . . . within 180 days 
following [its] adoption’ pursuant to CCP section 1085, (Wat. Code, § 
10726.6(c), (e)), or seek refund under Wat. Code, § 10726.6(d) pursuant 
to Revenue and Taxation Code.”  (Mot. at 4.)  Mojave states its fee 



challenge here “proceeds under Water Code section 10726.6, subs. (c) 
and (e).  (Id.)    

Mojave asserts that the “first exception” to the Rule applies here, which it 
argues operates to overcome the Rule when the “statute expressly 
provides a prepayment remedy.”  (Reply at 4–6.)  However, other than a 
short quote in its cited authority, this is not a recognized exception and 
Mojave misinterprets the case.  Mojave relies on Reid v. City of San 
Diego (2018) 24 Cal. App.5th 343, 356-57 where the court stated in 
dicta:  “Moreover, even if not forfeited, the argument fails because the 
‘pay first, litigate later’ rule does not apply where, as here, the City has 
specifically provided a prepayment remedy.”    

This case is not helpful to plaintiff.  Plaintiffs in Reid argued that the 30-
day statute of limitations to challenge the action deprived them of a post-
payment remedy in violation of their 14th Amendment due process right 
because the statute of limitations expired before their payment was 
due.  (Id. at 357.)  The Court rejected the challenge, and stated that 
when the pay first, litigate later “rule applies, to satisfy due process, the 
taxpayer must be provided with meaningful backward looking relief and a 
“ ‘clear and certain’ ” postpayment remedy.”  (Id. at 358.)  In other 
words, due process does not require that a litigant be given both 
prepayment and postpayment remedies.  The Reid court focused on 
whether any remedy existed consistent with due process and stated “as 
long as the City provides a clear and certain remedy, it may determine to 
provide predeprivation process instead of postdeprivation relief.”  (Id.)    

Mojave asserts Reid thus stands for the proposition that initiation of 
litigation within the limitations period exempts a plaintiff from paying any 
fee that comes due during the pendency of litigation initiated 
beforehand.  Support for that proposition is lacking.  While it is true a 
litigant can file a case before payment comes due, Mojave cites no 
authority for the assertion that if the payment comes due during the 
litigation a party is excused from paying it.  Mojave also cites Barratt 
Am., Inc. v. City of San Diego (2004) 117 Cal.App.4th 809, but does not 
explain its relevance here and the case reveals none.  

Mojave asserts Water Code § 10726.6 provides two distinct methods of 
“challenging the statute.”  If it was correct that a fee could be postponed 
until final adjudication, it is not clear why anyone would ever utilize a pay 
first and litigate later “option,” especially considering that a court would 
still have to determine whether the litigant was entitled to a refund based 
on a successful challenge to an ordinance or resolution.  Effectively, this 
would mean the legislature made the decision to place an actual taxpayer 
at a disadvantage relative to a tax avoider on the basis of how quickly a 
party filed suit.  There is nothing in the text of Wat. Code, § 10726.6 
subsections (c) or (e) that can be read to excuse making the payment 
when due even if litigation has been commenced.  On the contrary, the 
pay first principle is explicitly included in subsection (d) where it instructs 
that the fee may be paid under protest and states “Payments made and 
actions brought under this section shall be made and brought in the 
manner provided for the payment of taxes under protest and actions for 



refund of that payment…”  As stated in Chiatello v. City & Cty. of San 
Francisco, 189 Cal. App. 4th 472, 498 (2010), "the Legislature would be 
presumed to have been aware of the common law aversion to enjoining 
tax collection" when enacting legislation.  The remedy as to the payment 
is post-payment.  Additionally, subsection (e), upon which Searles relies, 
states Section 1085 applies only to the extent not “otherwise provided in 
this section [10726.6].”  

Indeed, as IWVGA points out, in Water Replenishment Dist. of Southern 
California v. City of Cerritos, the court held “the ‘pay first, litigate later’ 
doctrine enshrined in section 32 of article XIII of the California 
Constitution requires the [fee payer] to pay the [fee] until the [fee payer] 
receiv[s] a final judgment on the Proposition 218 Lawsuit” (220 
Cal.App.4th 1450, 1454.)  

The Cerritos court held the district was entitled to a preliminary 
injunction prohibiting the City of Cerritos from pumping groundwater 
without first paying the required replenishment assessment. (Water 
Replenishment Dist., 220 Cal.App.4th at 1453-1454.)  As here, Cerritos 
and others filed an action challenging the replenishment assessment as 
unconstitutional and seeking damages (the “Prop 218 Lawsuit”). (Id., 
1455-1456.) The trial court in the Prop 218 Lawsuit issued an interim 
order declaring the replenishment assessment unconstitutional and 
transferred the case to another department for a trial on the damages 
action. (Id., at 1455-1456.) Even though final judgment had not been 
entered, Cerritos stopped paying the assessment. In response, the 
District filed a separate action against Cerritos seeking recovery of the 
delinquent assessment and an injunction. (Id., at 1457.) The District then 
requested a preliminary injunction under Water Code section 60339––
which authorizes an “injunction restraining and prohibiting the named 
defendant from operation of any water facility when it is established … 
that the defendant is delinquent in the payment of a replenishment 
assessment.” The District’s application was denied, and it appealed. (Id. 
at 1461.)  

In reversing the trial court, the Court of Appeal reviewed evidence that 
the failure to pay would deplete the District’s general Reserve Fund, and 
would reduce its ability to purchase imported water for replenishment. 
(Id., at 1454, 1459.) The court noted: “The City, on the other hand, is 
availing itself of groundwater from the Basins without paying the 
assessment, putting the quantity of groundwater in the Basins at risk, 
and potentially leading to the overdraft condition which resulted in the 
formation of the District in the first instance.” (Id., at 1469.)  Despite the 
prior ruling in the ongoing Prop 218 Lawsuit and Cerritos’ allegation that 
it would have to cease serving municipal customers within a week, the 
Court of Appeal nevertheless held in favor of the “pay first, litigate later” 
doctrine and concluded that Cerritos “must pay the assessment or stop 
producing groundwater until there is a final judgment in the Proposition 
218 Lawsuit.” (Id.at 1466.)    

Similarly, in Green Valley Landowners Assn. v. City of Vallejo, 241 Cal. 
App. 4th 425, 441 (2015), after the trial court denied the requested 



injunction to stop the water use surcharge, the court of appeal affirmed, 
relying on Cerritos, holding the trial court correctly found that "water 
assessments are subject to the ‘pay first, litigate later’ rule.”      

Mojave asserts that there is a split in authority regarding the application 
of pay first to local agencies, but that does not appear to be so.  Mojave 
cites City of Anaheim v. Superior Court (2009) 179 Cal.App.4th 825, 831 
which acknowledged in dictum that “courts have consistently upheld ‘pay 
first’ requirements in matters involving local taxes where the taxing 
authority has specifically provided for a refund procedure.”  Mojave then 
asserts the Court “need not resolve that issue, however, because the 
injunction that Mojave seeks is based on the underlying invalidity of 
IVWGA’s water rights determinations which the Replenishment Fee 
enforces.”  (Reply at 4.)  There is nothing cited to support this confusing 
statement, but challenging the legality of the process by which the fee 
was adopted is not a recognized exception.  

Mojave then asserts a second exception applies where “there is clear 
proof that there is no adequate remedy at law.” (Flying Dutchman Park, 
Inc. v. City and County of S.F. (2001) 93 Cal.App.4th 1129, 
1138.  Mojave claims no such remedy exists here to protect Mojave from 
the illegal alteration of its water rights or from destruction of its 1,600 
acres of productive pistachio trees, livelihood, and significant 
investments.  (Stiefvater Decl. ¶¶ 9, 39)  

Harm for which there is no adequate legal remedy is also known as 
irreparable harm.  IWVGA asserts, among other things, that any harm 
Mojave would suffer is not “irreparable” because they can pay under 
protest and seek a refund.  The pistachio trees as well as Mojave’s other 
investments are susceptible to monetary valuation, which Mojave has 
offered into evidence.  (Stiefvater Decl. ¶ 11; Santa Barbara Pistachio 
Ranch v. Chowchilla Water Dist. (2001) 88 Cal.App.4th 439, 446-447 
[discussing compensable value of pistachio trees].)  Mojave asserts that 
grave financial hardships will come if the fee is imposed, but even "the 
most severe financial hardship resulting in bankruptcy” has been “ judged 
not to be an irreparable injury sufficient to permit judicial intervention" in 
the payment of taxes.  (Pac. Gas & Elec. Co. v. State Bd. of Equalization 
(1980) 27 Cal. 3d 277, 282.)    

Additionally, contrary to Mojave’s assertions, the law is clear that a 
remedy which allows “a taxpayer to challenge a tax already collected, 
and to press any constitutional claims he or she may have, has been 
found to constitute ‘”a plain, speedy and efficient remedy,’ barring 
equitable relief.”  (Flying Dutchman Park, Inc. v. City and County of San 
Francisco (2001) 93 Cal.App.4th 1129, 1138; accord Rickley v. City. of 
Los Angeles, 114 Cal. App. 4th 1002, 1013 (2004); City of Anaheim v. 
Superior Ct., 179 Cal. App. 4th 825, 831 (2009) (“’adequate remedy at 
law’ most often takes the form of refund procedure provided for in the 
applicable statute”); Writers Guild of America West, Inc. v. City of Los 
Angeles (2000) 77 Cal.App.4th 475, 477–478; Star-Kist Foods, Inc. v. 



Quinn (1960) 54 Cal.2d 507, 512 (mandate denied where statute 
authorized paying taxes under protest and suing for refund).)  

Mojave also asserts an injunction is appropriate because its water rights 
are real property rights and were unlawfully determined by the 
IWVGA.  However, both Water Replenishment Dist. of Southern California 
v. City of Cerritos, 220 Cal.App.4th 1450 and Green Valley Landowners 
Assn. v. City of Vallejo, 241 Cal. App. 4th 425, 441 (2015) stand for the 
proposition that water assessments are subject to the pay first, litigate 
later rule.    

Mojave also asserts this case is inappropriate for application of the Rule 
because IWVGA is not actively replenishing the groundwater and things 
are, at best, in the planning stage, years away from fruition, and so 
public policy does not support it.  (Reply at 10–11.)  As stated above, the 
statute’s construction supports it, but, at any rate, there is no dispute the 
Basin has been in a state of critical overdraft for decades due to over-
pumping.  (RJN, Ex. B at 32.; see also Orange Cty. Water Dist. v. City of 
Riverside, 173 Cal. App. 2d 137, 216 (1959) (Where water rights are an 
issue, “[i]rreparable damage may ... be sustained from whatever makes 
the supply less dependable, less satisfactory in its quality or permanently 
more expensive.”)   

According to Stephen Johnson, IWVGA’s Water Resources Manager who 
prepared and developed the Groundwater Sustainability Plan (GSP) for 
the Basin, any further delay in implementing the GSP will cause further 
harm to the Basin, increase the cost of imported water, and continue to 
damage shallow wells throughout the Basin. (Johnson Decl., ¶¶ 4, 16–
42.)  Additionally, revenue from the fees is earmarked for the cost of 
importing water and the shallow well mitigation program, which provides 
domestic service to residents in over 1500 homes.  (Id. ¶¶ 29–
39.)  Accordingly, public policy supports denying the injunction under the 
Rule.    

Plaintiffs’ Request for Judicial Notice  

Request for Judicial Notice (Exhibits A–V) is GRANTED.  

Pursuant to Cal. Evid. Code §§ 452(c) ,453 the court GRANTS the request 
as to the existence and legal import.  (See Arce v. Kaiser Foundation 
Health Plan, Inc. (2010) 181 Cal.App.4th 471, 482 (judicial notice cannot 
be taken of truth of matters asserted in court records or official acts of 
state agencies.)  

IWVGA’s Objections to Evidence (Declarations)  

Anthony Brown.  Sustained.  (See. e.g., Coachella Valley Unified School 
Dist. v. State of California (2009) 176 Cal.App.4th 93, 125 (“[E]xtra-
record evidence amounting to nothing more than contradictory expert 
testimony designed to question the wisdom and accuracy of an agency’s 
decision generally is not admissible. This is because the issue would tend 



to become whether the decision was wise in light of such evidence, not 
whether it was a prejudicial abuse of discretion.”)  

Rodney Stiefvater.  Overruled.  

Paul Nugent.  Overruled.  

Rodney Smith. Sustained. (See. e.g., Coachella Valley Unified School 
Dist. v. State of California (2009) 176 Cal.App.4th 93, 125 (“[E]xtra-
record evidence amounting to nothing more than contradictory expert 
testimony designed to question the wisdom and accuracy of an agency’s 
decision generally is not admissible. This is because the issue would tend 
to become whether the decision was wise in light of such evidence, not 
whether it was a prejudicial abuse of discretion.”)  

  
2. Searles Valley 

Minerals Inc. vs. 
Indian Wells 
Valley 
Groundwater 
Authority 

The Indian Wells Valley Groundwater Basin (the “Basin”) has been 
designated a high-priority basin subject to critical conditions of overdraft 
(i.e. using more water than can be naturally replenished) by the 
Department of Water Resources (DWR).  Indian Wells Valley Groundwater 
Authority (“IWVGA” or the “Authority”) was tasked with developing and 
implementing a groundwater sustainability plan (“GSP”) to bring the 
Basin into balance.  As part of these efforts, the Authority adopted a 
Replenishment Fee designed to fund a Groundwater Augmentation 
Project and a Shallow Well Mitigation Project. 

Plaintiff seeks to enjoin Defendants Indian Wells Valley Groundwater 
Authority and the Board of Directors of the Indian Wells Valley 
Groundwater Authority, and their staff, employees, agents, officers, and 
directors, from taking any action to shut down or cutoff Searles’ 
groundwater wells and from imposing a $2,130 per acre foot 
“replenishment fee” (“Fee”) upon Searles for its exercise of its 
groundwater rights to the Indian Wells Valley Groundwater Basin.  

Plaintiff’s motion is DENIED  

Relevant Law  

The factors to balance in determining whether a preliminary injunction 
should issue are (1) the likelihood that the plaintiff will prevail on the 
merits at trial, and (2) the relative balance of harms that is likely to 
result from the granting or denial of interim injunctive relief.  (White v. 
Davis (2003) 30 Cal.4th 528, 554.)  Each of these interrelated factors 
may be afforded greater weight depending on the strength of petitioner’s 
showing on the other factor.  (Common Cause v. Board of Supervisors 
(1989) 49 Cal.3d 432, 447.)  Petitioner has the burden of proof to show 
all elements necessary to support the issuance of a preliminary 
injunction. (Code Civ. Proc., § 527(a); O’Connell v. Superior Ct. (2006) 
141 Cal.App.4th 1452, 148.)  



However, the Court need not conduct that analysis, argues IWVGA, 
because injunctive relief is inappropriate in these circumstances.    

Pay First, Litigate Later  

First due on February 15, 2021, Searles has not paid the replenishment 
fee it seeks to invalidate.  (Blanchard Decl. ⁋ 19.)  In California, a 
taxpayer must ordinarily pay the tax before commencing a court action to 
challenge the collection of the tax. This rule, commonly known as “pay 
first, litigate later” (the “Rule”) is well established and is based on a 
public policy reflected in the state Constitution, several statutes, and 
numerous court opinions.    

The purpose of the Rule is to prevent disruption of government services 
through frozen revenues.  “It is upon taxation that the several States 
chiefly rely to obtain the means to carry on their respective governments, 
and it is of the utmost importance to all of them that the modes adopted 
to enforce the taxes levied should be interfered with as little as possible. 
Any delay in the proceedings of the officers, upon whom the duty is 
devolved of collecting the taxes, may derange the operations of 
government, and thereby cause serious detriment to the public.”  (Dows 
v. City of Chicago (1871) 78 U.S. 108, 110.)    

In State Board of Equalization v. Superior Court (1985) 39 Cal.3d 633, 
the taxpayer challenged a claim of $187,000 by paying $250 and then 
filing an action for a refund. The Board filed a demurrer based on art. 
XVIII, § 32, claiming that the taxpayer had to pay the full amount before 
seeking judicial review. The Supreme Court held: “[T]he sole legal 
avenue for resolving tax disputes is a postpayment refund action. A 
taxpayer may not go into court and obtain adjudication of the validity of 
a tax which is due but not yet paid. … The prompt payment of taxes is 
always important to the public welfare. It may be vital to the existence of 
a government. The idea that every taxpayer is entitled to the delays of 
litigation is unreason.”  (Id. at 638–639.)  In determining whether the 
Rule prohibits a taxpayer's prepayment tax-related action, “ ‘[t]he 
relevant issue is whether granting the relief sought would have the effect 
of impeding the collection of a tax.’ ” (Id. at 1465; accord McKendry v. 
County of Kern (1986) 180 Cal.App.3d 1165, 1170; Riverside County 
Community Facilities Dist. v. Bainbridge 17 (1999) 77 Cal.App.4th 644, 
661.)  Here, that is Mojave’s stated purpose.  

Some cases suggest that the Rule may be applied, even absent a specific 
statute imposing the Rule, as a matter of public policy.  Writer’s Guild of 
America West, Inc. v. City of Los Angeles et al. (2000) 77 Cal.App.4th 
475 involved a Constitutional challenge to the Business Tax Ordinance of 
the City of Los Angeles, which the City sought to apply to writers and 
others working in their homes. The court, while discussing cases 
imposing the Rule, noted that: “Although these…cases involve California 
constitutional and statutory prohibitions against granting injunctive relief 
against the collection of taxes, the strong public policy requiring a 
taxpayer to pay the tax and sue for a refund is manifest”  (Id. at 481.)  A 
few pages later, the court again spoke of the “strong declaration of public 



policy against enjoining the collection of taxes” set forth in California 
cases.  (Id. at 473.)  The above “public policy” language from Writer’s 
Guild was cited the next year in Flying Dutchman Park v. City and County 
of San Francisco (2001) 93 C.A.4th 1129, involving a challenge to a 
parking tax. (Id. at 1137.)  The Rule has been imposed on local, as well 
as State, taxes.    

In Flying Dutchman, 93 Cal.App.4th 1129, the court followed Writers 
Guild. There, the plaintiff proceeded through the administrative process 
established by the relevant municipality to challenge a municipal parking 
tax. At the conclusion of that process, the tax became due and payable. 
Rather than pay the tax, the plaintiff filed a petition seeking mandamus, 
injunctive, and declaratory relief. Disagreeing with the plaintiff's assertion 
that the pay first, litigate later rule applies only to state-imposed taxes, 
the appellate court concluded that, as a matter of public policy, the 
“prepayment requirement for obtaining judicial review applies equally to 
local taxes as well as state taxes.” (Id. at p. 1137.)  

Exceptions to the Rule  

In Dows v. City of Chicago, after discussing the public policy basis behind 
the Rule, the U.S. Supreme Court explained that: “No court of equity will, 
therefore, allow its injunction to issue to restrain [the collection of taxes], 
except where it may be necessary to protect the rights of the citizen 
whose property is taxed, and he has no adequate remedy by the ordinary 
processes of the law. It must appear that the enforcement of the tax 
would lead to a multiplicity of suits, or produce irreparable injury, or 
where the property is real estate, throw a cloud upon the title of the 
complainant, before the aid of a court of equity can be invoked.” (78 U.S. 
110.)  

Similarly, in Western Oil & Gas Ass’n v. State Bd. of Equalization, 44 Cal. 
3d 208, the California Supreme Court noted that: “[P]repayment relief 
must be limited to those situations in which it is clear that under no 
circumstances can the government prevail."  "Only if it is . . . apparent 
that, under the most liberal view of the law and the facts, 
the[government] cannot establish its claim, may the suit for an injunction 
be maintained.”  (44 Cal.3d at 214.)  

Not relevant here, several cases suggest that an exception will only apply 
where a taxpayer is actually facing criminal penalties, criminal 
investigation, or where the nonpayment of the tax could subject the 
plaintiff to criminal prosecution.  (Flying Dutchman Park v. City and 
County of San Francisco (2001) 93 C.A.4th 1129, (discussing several 
cases dealing with the criminal-prosecution exception and holding the 
Rule is not waived unless the challenger has actually been prosecuted or 
at least threatened with prosecution); see also Batt v. City and County of 
San Francisco (2007) 155 Cal.App.4th 65 (“[t]he exceptions deal 
primarily with situations where the taxpayer is facing criminal penalties 
or is forced to endure unwarranted criminal procedures”).)    



Here, Searles first argues that Article XIII, Section 32 applies only to 
actions against the State or officers thereof. (citing City of Anaheim v. 
Superior Court (2009) 179 Cal.App.4th 825, 832.)  This is incorrect. 
(Flying Dutchman, 93 Cal.App.4th 1129, 1137 (Disagreeing with the 
plaintiff's assertion that the pay first, litigate later rule applies only to 
state-imposed taxes, the appellate court concluded that, as a matter of 
public policy, the “prepayment requirement for obtaining judicial review 
applies equally to local taxes as well as state taxes.”)  

Searles next argues that IWVGA’s reliance on Water Replenishment Dist. 
of Southern California v. City of Cerritos (2013) 220 Cal.App.4th 1450 is 
misplaced because the opinion predates the enactment of the Sustainable 
Groundwater Management Act (“SGMA”), and SGMA is the statutory basis 
for Searles’ petition and complaint in this action.  (Reply at 2.)  Searles 
points out that the SGMA (Water Code § 10726.6(d)) uses the word 
“may” instead of “shall” indicating pay first was not required and the 
Court cannot replace may with shall.  (Reply at 3.)  (citing Hogya v. 
Superior Court (1997) 75 Cal.App.3d 122, 132 [“The word ‘shall’ is used 
in laws, regulations, or directives to express what is mandatory. ‘May,’ on 
the other hand, is usually permissive.”].)    

This interpretation ignores the full text of subsection (d), in which the pay 
first principle is explicitly included and instructs that the fee may be paid 
under protest and directs that “Payments made and actions brought 
under this section shall be made and brought in the manner provided for 
the payment of taxes under protest and actions for refund of that 
payment…”  (Water Code § 10726.6(d)) (emphasis added.)  As stated in 
Chiatello v. City & Cty. of San Francisco, 189 Cal. App. 4th 472, 498 
(2010), "the Legislature would be presumed to have been aware of the 
common law aversion to enjoining tax collection" when enacting 
legislation.  The remedy as to the payment is postpayment.  Additionally, 
subsection (e), upon which Searles relies, states Section 1085 applies 
only to the extent not “otherwise provided in this section [10726.6].”  

Searles’ final argument against the Rule is that the policy behind it 
doesn’t apply because the replenishment fee is sought not to maintain 
government operations and any delay in collection will not disrupt 
anything.  (Reply at 4.)  This is disputed and assertion is at odds with the 
evidence presented by IWVGA.  Stephen Johnson, IWVGA’s Water 
Resources Manager who prepared and developed the Groundwater 
Sustainability Plan for the Basin, states any further delay in implementing 
the GSP will cause further harm to the Basin, increase the cost of 
imported water, and continue to damage shallow wells throughout the 
Basin. (Johnson Decl., ¶¶ 4, 16–42.)  Additionally, revenue from the 
replenishment fees are earmarked for the cost of importing water and the 
shallow well mitigation program, which provides domestic service to 
residents in over 1500 homes.  (Id. ¶¶ 29–39.)  Accordingly, even 
assuming Searles argument has merit, public policy also supports 
denying the injunction under the Rule.  (See Orange Cty. Water Dist. v. 
City of Riverside, 173 Cal. App. 2d 137, 216 (1959) (Where water rights 
are an issue, “[i]rreparable damage may ... be sustained from whatever 
makes the supply less dependable, less satisfactory in its quality or 



permanently more expensive.”)  IWVGA has the better argument, relying 
on Water Replenishment Dist. of Southern California v. City of Cerritos, in 
which the court held “the ‘pay first, litigate later’ doctrine enshrined in 
section 32 of article XIII of the California Constitution requires the [fee 
payer] to pay the [fee] until the [fee payer] receiv[s] a final judgment on 
the Proposition 218 Lawsuit” (220 Cal.App.4th 1450, 1454.)  

The Cerritos court held the district was entitled to a preliminary 
injunction prohibiting the City of Cerritos from pumping groundwater 
without first paying the required replenishment assessment. (Water 
Replenishment Dist., 220 Cal.App.4th at 1453-1454.)  As here, Cerritos 
and others filed an action challenging the replenishment assessment as 
unconstitutional and seeking damages (the “Prop 218 Lawsuit”). (Id., 
1455-1456.) The trial court in the Prop 218 Lawsuit issued an interim 
order declaring the replenishment assessment unconstitutional and 
transferred the case to another department for a trial on the damages 
action. (Id., at 1455-1456.) Even though final judgment had not been 
entered, Cerritos stopped paying the assessment. In response, the 
District filed a separate action against Cerritos seeking recovery of the 
delinquent assessment and an injunction. (Id., at 1457.) The District then 
requested a preliminary injunction under Water Code section 60339––
which authorizes an “injunction restraining and prohibiting the named 
defendant from operation of any water facility when it is established … 
that the defendant is delinquent in the payment of a replenishment 
assessment.” The District’s application was denied, and it appealed. (Id. 
at 1461.)  

In reversing the trial court, the Court of Appeal reviewed declarations 
submitted by the District’s general manager noting the failure to pay 
would deplete the District’s general Reserve Fund, and would reduce its 
ability to purchase imported water for replenishment. (Id., at 1454, 
1459.) The court noted: “The City, on the other hand, is availing itself of 
groundwater from the Basins without paying the assessment, putting the 
quantity of groundwater in the Basins at risk, and potentially leading to 
the overdraft condition which resulted in the formation of the District in 
the first instance.” (Id., at 1469.)  Despite the prior ruling in the ongoing 
Prop 218 Lawsuit and Cerritos’ allegation that it would have to cease 
serving municipal customers within a week, the Court of Appeal 
nevertheless held in favor of the “pay first, litigate later” doctrine and 
concluded that Cerritos “must pay the assessment or stop producing 
groundwater until there is a final judgment in the Proposition 218 
Lawsuit.” (Id.at 1466.)    

Similarly, in Green Valley Landowners Assn. v. City of Vallejo, 241 Cal. 
App. 4th 425, 441 (2015), after the trial court denied the requested 
injunction to stop the water use surcharge, the court of appeal affirmed, 
relying on Cerritos, holding the trial court correctly found that "water 
assessments are subject to the ‘pay first, litigate later’ rule.”      

Having found the Rule applies, Searles has the burden to establish an 
exception to its application.  Such an exception exists when denying the 



injunction results in harm for which there is no adequate legal remedy, 
i.e., irreparable harm.    

Searles asserts the harm to its employees in lost employment, the 
Searles Domestic Water Company, and its customers including the Trona 
communities all of whom depend on Basin groundwater as their sole 
source of domestic water, is imminent, irreparable and actual. (Blanchard 
Decl., ¶¶ 6, 18, 23.)  Searles also asserts it is the only US producer of 
vaccine vial components (Blanchard Decl., ¶ 25, Ex. A.)    

As an initial matter, despite the grave financial hardship that may come 
with the replenishment fee, even "the most severe financial hardship 
resulting in bankruptcy” has been “judged not to be an irreparable injury 
sufficient to permit judicial intervention" in the payment of taxes.  (Pac. 
Gas & Elec. Co. v. State Bd. of Equalization (1980) 27 Cal. 3d 277, 
282.)  Additionally, the law is clear that a remedy which allows “a 
taxpayer to challenge a tax already collected, and to press any 
constitutional claims he or she may have, has been found to constitute 
‘”a plain, speedy and efficient remedy,’ barring equitable relief.”  (Flying 
Dutchman Park, Inc. v. City and County of San Francisco (2001) 93 
Cal.App.4th 1129, 1138; accord Rickley v. Cty. of Los Angeles, 114 Cal. 
App. 4th 1002, 1013 (2004); City of Anaheim v. Superior Ct., 179 Cal. 
App. 4th 825, 831 (2009) (“’adequate remedy at law’ most often takes 
the form of refund procedure provided for in the applicable statute”); 
Writers Guild of America West, Inc. v. City of Los Angeles (2000) 77 
Cal.App.4th 475, 477–478; Star-Kist Foods, Inc. v. Quinn (1960) 54 
Cal.2d 507, 512 (mandate denied where statute authorized paying taxes 
under protest and suing for refund).)  

The Court, is however, very concerned about the possibility that the sole 
supply of water will be cut off to Searle Water’s residential 
customers.  According to the General Counsel of IWVGA, Keith Lemieux, 
while it was contemplated that water service to Searles would be denied 
based on non-payment of the fee, the decision was continued to conduct 
an investigation.  (Lemieux Decl. ¶¶ 2–6.)  The issue is to be discussed at 
the next IWVGA meeting scheduled for June 9, 2021.  

Accordingly, the Court declines to issue a ruling until it can evaluate 
additional evidence on this issue.  This matter is therefore continued to 
June 17, 2021 in Department CX103 at 2:00 pm  

IWVGA’s Objections to Evidence   

Declaration of Burnell Blanchard. Overruled. A declaration signed under 
the penalty of perjury was submitted, curing the objection.    

Searles Objections to Evidence  

Declaration of Stephen Johnson. Overruled. 

  



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 


