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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

Respondents and Defendants Indian Wells Valley Groundwater Authority and the Board of
Directors for the Indian Wells Valley Groundwater Authority (collectively, the “Authority”) demur
to causes of action three, four, and five in the First Amended Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief; and Takings Claims Under the California
Constitution (“FAP”) filed by Searles Valley Minerals Inc. (“Searles”).

The Indian Wells Valley Groundwater Basin (the “Basin’) has been in a state of overdraft
for at least the past 40 years, with extractions consistently exceeding the Basin’s safe yield! by a
factor of three or four. Pursuant to the Sustainable Groundwater Management Act (“SGMA”),
Water Code section 10720 et seq., the Authority has been tasked with developing and
implementing a groundwater sustainability plan designed to bring the Basin into balance and
eliminate the undesirable and unsustainable groundwater conditions in the Basin. (FAP, § 11.)

The Authority adopted a groundwater sustainability plan for the Basin (the “GSP”) as
required by SGMA, and subsequently took actions to implement the GSP, including adopting a
groundwater extraction fee (the “Extraction Fee”) and a groundwater replenishment fee (the
“Replenishment Fee”). (FAP, Y 19, 76.) The Authority has also adopted a Sustainable Yield
Report for the Basin. (FAP, 9 59.)

Searles’ FAP asserts five separate causes of action challenging the decisions and actions
that the Authority took to manage the Basin. The Court previously sustained the Authority’s
demurrer to Searles’ takings claims, with leave to amend. The Court determined that the takings
claims challenged the Replenishment Fee and the Extraction Fee, and because Searles failed to
allege that it paid the Extraction Fee and has refused to pay the Replenishment Fee, the pay first,

litigate later rule (the “Pay First Rule”) precluded Searles’ takings claims. In the FAP, Searles has

! “The safe yield is ‘the maximum amount of water that could be extracted annually, year after
year, without eventually depleting the underground basin.’ [Citation.] . . . When total extractions
exceed the safe yield the basin is said to be in overdraft.” (City of Santa Maria v. Adam (2012) 211
Cal. App.4th 266, 279; see also Wat. Code, § 10721, subd. (w) [defining sustainable yield]; SAP,
179.)
-7
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removed reference to the Replenishment Fee from its takings claims and alleges that it has paid the
Extraction Fee. Searles’ takings claims now allege that the Extraction Fee and certain Authority
plans and reports constitute a compensable taking. These takings claims are subject to demurrer
because the challenged actions were reasonably taken pursuant to the Authority’s powers under
SGMA. The actions expressly do not interfere with Searles’ water rights and do not preclude
extractions of water from the Basin. Further, apart from the Extraction Fee, the actions impose no
economic burden on Searles.

Searles’ FAP does not state facts sufficient to constitute a takings cause of action. Searles
was given opportunity to cure the takings causes of action’s defects and was unable to do so. The
Authority’s demurrer to the third, fourth, and fifth causes of action should be sustained without
leave to amend.

IL STATEMENT OF FACTS

A. The Indian Wells Valley Groundwater Basin

The Basin is approximately 597 square miles, and is mostly located in Kern County, with
portions extending into Inyo and San Bernardino Counties. (FAP, 49 12, 20-23.) A significant
amount of land overlying the Basin comprises either the Naval Air Weapons Station China Lake
(“NAWS China Lake”) or public lands managed by the United States Bureau of Land Management
(“BLM”). (FAP, 9 21-23; Compendium of Evidence (“Compendium”), Exh. A [GSP], p. 34.) The
sustainable yield of the Basin is 7,650 acre-feet per year (“AFY”). (Compendium, Exh. A [GSP],
pp. 43-44.) Yet, over the past 40 years, groundwater extractions from the Basin have ranged
between 20,000 to approximately 28,000 AFY. (Compendium, Exh. A [GSP], pp. 43, 64.) The
chronic overdraft resulted in the Department of Water Resources (“DWR”) designating the Basin
as a high-priority basin subject to critical conditions of overdraft. (FAP, 9 19.) The chronic
overdraft has resulted reduction in groundwater storage, chronic lowering of groundwater levels,
degraded water quality, and land subsidence. (Compendium, Exh. A [GSP], pp. 49, 64; see also
Wat. Code, § 10721, subd. (x).) Without changes, the Basin’s groundwater infrastructure will not
be able to produce the needed water by 2065. (Compendium, Exh. D [Resolution No. 06-20], pp.
318, 321.)

-8-
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B. Searles Valley Minerals Inc.

Searles, a Delaware corporation authorized to do business in California, is a minerals
recovery and manufacturing company located in the town of Trona in San Bernardino County.
(FAP, 99 2, 10.) Searles supplies potable water for the Searles Domestic Water Company (“Searles
Domestic”), a wholly-owned subsidiary of Searles providing treated water for domestic use to
residents and businesses in Trona. (FAP, 9 3, 31.) Searles extracts groundwater from the Basin
from wells located in Kern County for use in its minerals recovery and manufacturing operations
and to provide water to Searles Domestic. (FAP, 99 2-4.) Searles has reported a yearly production
since 2010 of as much as 2,743 acre fee (“AF”) of Basin extractions—approximately 36% of the
Basin’s sustainable yield. (Compendium, Exh. D [Resolution No. 06-20], p. 321.) Searles’
production is primarily for an industrial use in a different groundwater basin, the Searles Valley
Groundwater Basin, and the water Searles uses does not generate return flows (i.e., the return of
water) to the Basin. (Compendium, Exh. D [Resolution No. 06-20], p. 321.)

C. The Sustainable Groundwater Management Act

In 2014, the Legislature enacted SGMA with the intent of providing for the sustainable
management of groundwater basins in California. (Wat. Code, § 10720.1.) SGMA requires that a
groundwater sustainability agency (“GSA”)—a local agency that implements SGMA—be
designated for each qualifying groundwater basin in California, and that all high-priority
groundwater basins, as designated by DWR, be managed under a groundwater sustainability plan
or coordinated plans. (Wat. Code, §§ 10721, 10720.7.) A groundwater sustainability plan must be
designed to achieve basin sustainability and is required to include measurable objectives in five-
year increments to achieve basin sustainability within 20 years. (Wat. Code, § 10727.2, subd.
(b)(1).) Among other requirements, the SGMA plans must contain a description of the aquifer
system underlying the basin including the historical and projected water demands and supplies, as
well as measurable objectives to achieve the sustainability goal in the basin within 20 years of
implementation of the plan. (Wat. Code, § 10727.2.) Nothing in SGMA, or in any groundwater
management plan adopted pursuant to SGMA, determines or alters water rights. (FAP, § 35; Wat.
Code, § 10720.5.) SGMA authorizes a GSA to impose fees, including groundwater extraction fees,

-9-
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to fund the costs of a groundwater sustainability program, including preparing and adopting a
groundwater sustainability plan. (Wat. Code, § 10730, subd. (a).)

D. The Authority’s Groundwater Sustainability Plan for the Basin

The Authority was formed in 2016 as a California joint powers authority pursuant to a Joint
Exercise of Powers Agreement by and between the City of Ridgecrest, County of Inyo, County of
Kern, County of San Bernardino, and the Indian Wells Valley District. (FAP, Y 11, 47.) Pursuant
to SGMA, the Authority serves as the GSA for purposes of managing the Basin. (FAP, § 11.) As
the GSA for the Basin, the Authority was required to develop and implement a groundwater
sustainability plain designed to bring the Basin into balance and eliminate the undesirable and
unsustainable groundwater conditions in the Basin. (Wat. Code, §§ 10727, 10727.2.) On January
16, 2020, the Authority adopted its GSP, which outlined the Authority’s plans and strategies to
achieve Basin sustainability by no later than 2040. (FAP, 9 33; Compendium, Exh. A [GSP], p. 63.)
In compliance with SGMA, the GSP discusses Basin management strategies that will culminate in
the absence of undesirable and unsustainable groundwater conditions in the Basin. (Compendium,
Exh. A [GSP], pp. 239.)

The Basin’s sustainability cannot be achieved through pumping reductions alone.
(Compendium, Exh. D [Resolution No. 06-20], p. 317.) Accordingly, the Authority concluded that
Basin sustainability must rely on a combination of mitigation and augmentation projects. (/d., p.
317.) Therefore, in furtherance of its GSP, the Authority subsequently took a number of actions to
manage the Basin, including, relevant to this demurrer: 1) determining the Basin’s sustainable yield
(the “Sustainable Yield Report”); 2) adopting the Replenishment Fee; and 3) establishing,
amending, and readopting the Extraction Fee. (SAP, 9 6.)

E. Authority Actions to Manage the Basin in Furtherance of the GSP

1. Sustainable Yield Report
On July 16, 2020, the Authority adopted the Report on the Indian Wells Valley
Groundwater Basin’s Sustainable Yield of 7,650 Acre-Feet (the “Sustainable Yield Report™)
through Resolution No. 06-20. (FAP, 4 59; Compendium, Exh. D [Resolution No. 06-20], p. 312.)
The Sustainable Yield Report examines the use of water in the Basin to determine each
-10-
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groundwater producer’s allocation of the sustainable yield, for purposes of establishing fees to
support the mitigation projects necessary to achieve Basin sustainability. (Compendium, Exh. D
[Resolution No. 06-20], p. 316.) The Sustainable Yield Report expressly states that it “will be used

for fee setting purposes only and . . . is not a determination of water rights for any other purpose.

This Report is not intended to be the basis for any limitation on groundwater extractions.”
(Compendium, Exh. D [Resolution No. 06-20], p. 316, emphasis added.)

The Sustainable Yield Report’s analysis concludes that all groundwater extractors in the
Basin, with the exclusion of de minimis extractors and the Federal Entities, are beneficially
impacted by the Authority’s groundwater mitigation projects and therefore will be subject to the
costs for overdraft mitigation and augmentation projects. (Compendium, Exh. D [Resolution No.
06-20], pp. 316, 328-329.) The Sustainable Yield Report concludes that the Basin’s entire
sustainable yield is subject to the Federal Entities’” water right interest and is therefore beyond the
Authority’s jurisdiction to regulate pursuant to Water Code section 10720.3. (Compendium, Exh. A
[Resolution No. 06-20], p. 317.) The Sustainable Yield Report provides an analysis of the legal
conditions and limitations and, in particular, the Authority’s inability to regulate and/or require data
from the Federal Entities.

Notably, the Sustainable Yield Report does not require the Authority to take any action or
bind the Authority in any way. It is just a report.

2. Replenishment Fee and Engineer’s Report

On August 21, 2020, the Authority established the Basin Replenishment Fee through
Ordinance No. 03-20. (Compendium, Exh. F [Ordinance No. 03-20], p. 346.) The Ordinance
imposed a $2,130 per AF Replenishment Fee on groundwater extractions from the Basin. This fee
does not apply the Federal Entities and de minimis extractors, who are exempt under federal law
and SGMA, as well recipients of the Transient Pool who have agreed to cease pumping and
therefore will not add to the need for imported water. (/d., pp. 346-348, 375.) The Ordinance also
lists certain entities who have a pumping allotment that is not subject to the Replenishment Fee.
(Id., p. 347.) Mojave is subject to the Replenishment Fee, but, to date, has not paid it. (/d., Exh. H
[August 5, 2021 Minute Order], pp. 474-475.)

-11-
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The Replenishment Fee will fund the Authority’s Groundwater Augmentation Project
(“Augmentation Project”) and Shallow Well Mitigation Project (“Mitigation Project”).
(Compendium, Exh. F [Ordinance No. 03-20], p. 353.) The Mitigation Project will bring imported
surface water into the Basin and mitigate the impacts to shallow wells from the continued overdraft
of the Basin during the development of the Augmentation Project. (/bid.) The Augmentation
Project can be broken down into two phases: the water purchase component, and the transportation
infrastructure component. (/d., p. 354.) Given the urgency and current and anticipated water
market, the Authority is determined to obtain the water purchase by the end of 2025. (/bid.) The
Authority combined the costs of both projects into one charge imposed on Basin groundwater
extractions for five years—the Replenishment Fee. (/d., p. 355.) When split over a five-year period,
the Replenishment Fee comes to $2,130 per AF. (/bid.)

Attached to Ordinance No. 03-20 is the Authority’s Engineer’s Report for the Adoption of a
Basin Replenishment Fee (the “Engineer’s Report™), dated June 18, 2020. (Compendium, Exh. F
[Ordinance No. 03-20], p. 349.) The purpose of the Engineer’s Report is to provide for and
describe the estimated costs to be funded by the Replenishment Fee which, as discussed above, will
fund the Authority’s groundwater augmentation and mitigation projects. (Compendium, Exh. F
[Ordinance No. 03-20], p. 353.) The Engineer’s Report explains that the purpose of imposing the
Replenishment Fee is to provide the necessary funds to bring imported water into the Basin and
mitigate the damages caused by the continued overdraft as those supplies are being obtained.
(Compendium, Exh. F [Ordinance No. 03-20], p. 377.)

3. Extraction Fee

SGMA also authorizes a GSA to impose a basin groundwater extraction fee to fund the
costs of groundwater management, including the costs of activities necessary or convenient to
implement a groundwater sustainability plan. (Wat. Code, § 10730.2.) The Authority initially
adopted the Extraction Fee under the authority of SGMA on July 16, 2018, and amended and
readopted the fee on June 7, 2020 and December 17, 2020. (FAP, 9 69; Compendium, Exh. B
[Ordinance No. 02-18], pp. 304-307; Exh. C [Ordinance No. 02-20], pp. 309-310; Exh. G
[Ordinance No. 05-20], pp. 462-463.) The Extraction Fee as amended imposes a $10.50 fee per
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tenth of an AF for all groundwater extracted from the Basin. (FAP, 9 74; Compendium, Exh. G
[Ordinance No. 05-20], p. 463.) The purpose of the Extraction Fee is to recover the costs associated
with developing and adopting the GSP. (FAP, 4 69; Compendium, Exh. G [Ordinance No. 05-20],
pp. 462-463.)

III. PROCEDURAL BACKGROUND

Searles filed its initial Petition and Complaint (“Petition”) on September 29, 2020. After the
case was transferred to this Court from Kern County Superior Court, Searles, along with Searles’
co-plaintiff Mojave Pistachios, filed an ex parte application for a temporary restraining order
(“TRO”) to enjoin the Authority from imposing the Replenishment Fee. Searles withdrew its ex
parte application, while Mojave Pistachios’ application was heard by the Court.

The Authority then demurred to portions of Searles’ Petition, and the Court sustained the
Authority’s demurrer to Searles’ second through fifth causes of action with leave to amend.
(Compendium, Exh. I (August 5, 2020 Minute Order), p. 477.) The Court sustained the Authority’s
demurrer to Searles’ takings causes of action—causes of action three through five in the Petition.
The Court decided that Searles’ takings claims sought “to invalidate or impede collection of the
Extraction Fee and Replenishment Fee” and therefore the Pay First Rule applies to preclude these
causes of action because Searles failed to allege that it had paid those fees. (/d., p. 478.) In its order,
the Court noted that “the Court has already examined this issue,” and incorporated by reference its
May 25, 2021 Minute Order on Mojave Pistachios’ TRO application, “in which the Court
explained in great detail why the [Pay First Rule] applies.” (/d., p. 478.)

In the FAP, Searles amended its takings claims to remove reference to the Replenishment
Fee. (See FAP, 99 115-131.) Searles also added an allegation that it has been paying the Extraction
Fee under protest since the date it became effective. (FAP, q 114.) Thus, the FAP’s takings claims
now allege that the Extraction Fee and certain plans and reports developed to manage the Basin
constitute a compensable taking. As discussed below, the actions Searles challenges now expressly
did not determine water rights, were undertaken for fee setting purposes, and, apart from the
Extraction Fee, impose no economic burdens. They cannot, and do not, constitute a compensable
taking as a matter of law. Searles’ amendments do not cure the defects in the takings claims.
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IV. LEGAL STANDARD

Under Code of Civil Procedure section 430.10, “[t]he party against whom a complaint has
been filed may object, by demurrer to the pleading on any one or more of the following grounds . . .
(e) the pleading does not state facts sufficient to constitute a cause of action.” (Code Civ. Proc.,
§ 430.10, subd. (e).) “[A] demurrer tests the legal sufficiency of the allegations in a complaint.”
(Lewis v. Safeway (2015) 235 Cal.App.4th 385, 388.) Although the court must assume the truth of
all material facts, it “does not, however, assume the truth of contentions, deductions, or conclusions
of law.” (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966-967.) In addition to the
allegations in the complaint, the court will “considered matters that may be judicially noticed and
facts appearing in any exhibits attached to the petition and complaint.” (SJJC Aviation Services,
LLC v. City of San Jose (2017) 12 Cal. App.5th 1043, 1052.) Where there is no reasonable
possibility that the defect can be cured by amendment, the demurrer should be sustained without
leave to amend. (Blank v. Kirwin (1985) 39 Cal.3d 311, 318-319.)?
V. THE TAKINGS CAUSES OF ACTION FAIL

Searles’ third, fourth, and fifth causes of action allege that the Authority’s actions taken to
manage the Basin constitute a regulatory or physical taking of its groundwater rights. (FAP,
99 115-131.) Searles’ takings claims fail because these actions were reasonably taken to manage
the Basin as required by SGMA, and expressly did not interfere with Searles’ claimed water right.

A. The Authority Has Not Interfered with Searles’ Water Right: the Actions

Challenged Here Do Not Affect Anyone’s Right to Pump Water

The Takings Clause of the Fifth Amendment to the United States Constitution provides that
private property shall not be taken for public use without just compensation. (U.S. Const., 5th
Amend.) The purpose of the Takings Clause is to prevent the government from forcing some
people alone to bear public burdens which, in all fairness and justice, should be borne by the public
as a whole. (Eastern Enterprises v. Apfel (1998) 524 U.S. 498, 522.) Unlike the federal Takings

Clause, the California Takings Clause provides that private property shall not be taken or damaged

2 The Authority has complied with its Code of Civil Procedure section 430.41 meet and confer
obligation, as explained in the attached Declaration of Kyle Brochard.
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for public use without just compensation. (Cal. Const., art. I, § 19.) “The governing California
authorities make it clear that the reference to ‘damaged’ in this constitutional provision refers to
physical damage and does not encompass the simple reduction in value of real property that may
result from . . . governmental action.” (California Building Industry Assn. v. City of San Jose
(2015) 61 Cal.4th 435, 457, fn. 10 (California Building).) “[T]he California Supreme Court has
held that the takings clause in the California Constitution should be construed ‘congruently’ with
the federal takings clause, with minor differences that are not applicable here.” (Bottini v. City of
San Diego (2018) 27 Cal. App.5th 281, 311, citing San Remo Hotel v. City and County of San
Francisco (2002) 27 Cal.4th 643, 664.)

The United States Supreme Court has identified certain narrowly-defined categories of
“government interference with property” that are considered per se, or “categorical,” takings.
(Arkansas Game & Fish Commission v. United States (2012) 568 U.S. 23, 31.) These include “a
permanent physical occupation of property authorized by government” and “a regulation that
permanently requires a property owner to sacrifice all economically beneficial uses of his or her
land.” (/d. at pp. 31-32.) Generally, government regulation that does not constitute a categorical
taking does not violate the Takings Clause “insofar as it governs a property owner’s future use of
his or her property, except in the unusual circumstance in which the use restriction is properly

299

found to go ‘too far’ and to constitute a ‘regulatory taking[.]”” (California Building, supra, 61
Cal.4th at p. 462.)

In Penn Central Transp. Co. v. New York City (1978) 438 U.S. 104, the United States
Supreme Court articulated “an ‘ad hoc’ factual inquiry” to determine when a regulation is a

299

“restriction on the use of property that [goes] ‘too far’” and thus, constitutes a “regulatory taking”
that requires compensation. (Horne v. Department of Agriculture (2015) 576 U.S. 350, 360.) That
inquiry involves “considering factors such as the economic impact of the regulation, its interference
with reasonable investment-backed expectations, and the character of the government action.”
(Ibid.)

The actions challenged in the FAP do not constitute a compensable taking because they do
not result in a physical invasion of Searles’ water rights and, apart from the Extraction Fee, have no
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economic impact on Searles. They are merely plans and reports for fee-setting purposes and a
generally-applicable fee developed pursuant to SGMA to manage the Basin. The Authority
reasonably took these actions pursuant to its authority under SGMA in order to manage the Basin.

As discussed above, after the Court sustained the Authority’s demurrer to Searles’ takings
causes of action with leave to amend, Searles amended these causes of action to remove references
to the Replenishment Fee, which it cannot challenge pursuant to the Pay First Rule. (See FAP,

99 115-131.) Thus, Searles’ FAP now alleges that the GSP, the Sustainable Yield Report, the
Engineer’s Report, and the Extraction Fee constitute an unlawful taking of property for public use
without just compensation. (FAP, 4 116, 121, 125, 129.) These actions, however, expressly do not
prevent Searles from extracting groundwater from the Basin.? Searles is free to pump water from
the Basin.

Searles contends that these actions deprive it of all economically beneficial use of its water
rights or interfere with its reasonable, investment-backed expectations in its business operations.
(FAP, 9 121, 125.) However, apart from the Extraction Fee, these plans and reports did not impose
any economic burdens on Searles; they were rather developed in order plan for Basin management
and to establish fees, as authorized under SGMA. Specifically, the GSP discusses the management
strategies that will culminate in the absence of undesirable and unsustainable groundwater
conditions in the Basin, recommends Basin management actions and projects, and provides
measurable sustainability objectives and milestones intended to achieve Basin sustainability.
(Compendium, Exh. A [GSP], pp. 43-44.) The Sustainable Yield Report is simply a report that was
used to establish fees to support the mitigation projects necessary to achieve Basin sustainability,
and it expressly provides that it does not constitute a determination of water rights. (Compendium,
Exh. D, p. 316.) Similarly, the Engineer’s Report is simply a report that provides for and describes
the estimated costs to be funded by the Replenishment Fee. (Compendium, Exh. F, p. 353.)

That leaves only the Extraction Fee. But, the Extraction Fee too does not prohibit Searles

3 In fact, the Authority expressly lacks the power to determine water rights. (See Wat. Code,
§ 10720.5(b) [“Nothing in this part, or in any groundwater management plan ..., determines or

alters ... groundwater rights.”].)
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from extracting water from the Basin. Instead, under the Extraction Fee, all extractions of
groundwater, with the exception of de minimis pumpers and Federal Entities that are outside the
Authority’s jurisdiction, are conditioned on the payment of a $105 per AF fee. (FAP, 9 69.) The
Authority is expressly authorized under SGMA to impose the Extraction Fee to fund the costs of its
Basin groundwater sustainability program, including preparing and adopting the GSP. (Wat. Code,
§ 10730, subd. (a).) Although Searles alleges that the Authority’s actions deprive it of all
economically beneficial use of its groundwater, Searles does so in a general and conclusory manner
that is not supported by ultimate facts. (FAP, 99 121, 124, 125; Aubry v. Tri-City Hospital Dist.
(1992) 2 Cal.4th 962, 966-967 [In ruling on a demurrer courts do not “assume the truth of
contentions, deductions, or conclusions of law”].) Searles alleges generally that the Authority
actions, including the Extraction Fee, will make it economically infeasible to continue its
operations and provide water to Searles Domestic. (FAP, 9 125.) Searles, however, fails to
specifically allege how the Extraction Fee is confiscatory. There are no allegations in the FAP
stating the Extraction Fee is set too high for Searles to absorb its costs. In fact, Searles alleges that
it has being paying the Extraction Fee under protest since the date it became effective. (FAP,

9 114.) Notwithstanding, Searles is still currently operating and providing water to Searles
Domestic.

Notably, Searles had no particular concern with the Extraction Fee for months into this
litigation, including in its TRO application. Rather, Searles focused on the Replenishment Fee. The
Court has since held that, pursuant to the Pay First Rule, Searles cannot challenge the
Replenishment Fee because Searles has refused to pay that fee. (Compendium, Ex. I, pp. 477-478.)
As aresult, Searles can now allege only that the Extraction Fee constitutes a taking. But there are
no factual allegations in the FAP that would indicate the Extraction Fee constitutes a taking of
Searles groundwater rights.

/1
/1

B. The Authority’s Reasonable Actions Taken to Manage the Basin Do Not

Constitute a Taking
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There is no authority holding that a groundwater sustainability plan, and the programs,
reports, and fees adopted to implement that plan, constitute a compensable taking of private
property. As a leading California water law treatise authored by counsel for Searles explains:

Courts have held . . . that government actions that limit water rights generally do not

constitute a “taking” within the meaning of the Fifth Amendment. When water use

is reallocated under the reasonable use doctrine, the public trust doctrine or [the]

California Fish and Game [Code] . . ., courts have found no interference with a

property right at all. Courts have reasoned that water rights are held subject to these

doctrines, meaning a vested water right cannot include water use that is not

reasonable and beneficial or that is harmful to the interests protected by the public

trust. Therefore, the rationale is that water that is reallocated for these reasons was

never a part of the water user’s vested property right, no taking has occurred, and

compensation is not constitutionally required.

(Littleworth and Garner, California Water (3d ed. 2019) pp. 140-141.)

The prohibition against government taking of private property for public use without just
compensation “has limits that allow the government to fulfill its purpose without paying for every
exercise of the police power.” (Loewenstein v. City of Lafayette (2002) 103 Cal. App.4th 718, 727
[deciding a city’s two-year delay in denying a property owner’s land use entitlement was not a
taking because delay is inherent in a city’s legitimate exercise of its police power to regulate land
use planning].)

In California, “water in its natural state cannot be owned by any private person. [Citation.]
Property interests in water instead take the form of a usufruct, i.e., a right to use.” (Orange County
Water Dist. v. Sabic Innovative Plastics US, LLC (2017) 14 Cal. App.5th 343, 403; see also United
States v. State Water Resources Control Bd. (1986) 182 Cal.App.3d 82, 106 (Racanelli) [“[N]o
water rights are inviolable; all water rights are subject to government regulation].) “Unlike real
property rights, usufructuary water rights are limited and uncertain. The available supply of water
is largely determined by natural forces.” (Racanelli, supra, at p. 104.) There is a “universal
limitation that water use must be reasonable and for a beneficial purpose.” (/d. at p. 105, citing Cal.
Const., art. X, § 2.) “This ‘rule of reasonable use’ is now the cardinal principle of California’s
water law.” (Racanell, supra, at p. 105, italics omitted.) “The courts have construed this rule as a
valid exercise of the police power of the state to regulate the use and enjoyment of water rights for
the public benefit.” (Id. at p. 106.) “And this paramount limitation applies ‘to all water rights
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enjoyed or asserted in this state, whether the same be grounded on the riparian right or . . . the
appropriative right.”” (Ibid., quoting Peabody v. City of Vallejo (1935) 2 Cal.2d 351, 383.)

SGMA provides that “[a] groundwater sustainability agency may exercise any of the
powers described . . . in implementing [SGMA], in addition to, and not as a limitation on, any
existing authority[.]” (Wat. Code, § 10725, subd. (a).) The Authority has and may use these powers
“to provide the maximum degree of local control and flexibility consistent with the sustainability
goals of [SGMA].” (/d., subd. (b).)

In Allegretti & Co. v. County of Imperial (2006) 138 Cal.App.4th 1261, 1267-1268
(Allegretti), the County granted a landowner a permit to redrill an inoperable well, but limited the
amount of groundwater that it could draw from the well. The landowner asserted that the
groundwater restriction constituted a physical and regulatory taking of its rights to use the
groundwater. (Id. at p. 1268.) The Court rejected the landowner’s taking claims, noting that the
restriction was “imposed under [the] County’s police power for the purpose of conserving
groundwaters and preventing their undue waste, [and] had an objectively sufficiently connection to
that valid governmental interest.” (/d. at p. 1283.) The Court determined there was a sufficient
connection between the groundwater use restriction and a legitimate governmental purpose because
neither the County’s “initial action in imposing the permit condition under its police power” nor its
“continued defense against [the landowner’s] inverse condemnation action” was objectively
unreasonable. (Id. at p. 1284.)

Here, the Authority’s GSP and implementing actions, including the Extraction Fee, were a
valid and reasonable exercise of the its powers, effectuated in order to provide for the sustainable
management of the Basin and enhance local management of groundwater consistent with the
California Constitution. (Wat. Code, §§ 10720.1, 10730 [“agency may impose fees . . . on
groundwater extraction or other regulated activity’], 10730.2 [“agency . . . may impose fees on the
extraction of groundwater”].) The Authority was well within its authority when it adopted the GSP
and took actions to implement it as part of its police powers, and case law establishes that such
actions are not takings. Further, the Authority did not make any determination regarding Searles’
water rights, and has no power to do so: “SGMA expressly provides that it does not disturb or alter
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common law water rights.” (Wat. Code, § 10720.5.) The Authority’s GSP and implementing
actions only condition Searles’ use of its water rights on the payment of a fee in order to provide
for the sustainable management of the Basin. There is no restriction on the amount of groundwater
Searles can extract from the Basin.

Notably, Searles is currently paying the Extraction Fee under protest as authorized by
SGMA. (FAP, q 75.) If Searles is successful in its first or second cause of action and the Extraction
Fee is invalidated, SGMA authorizes Searles to seek a refund of its Extraction Fee payments. (Wat.
Code, § 10726.6(d).) In other words, either the Extraction Fee will be upheld as a constitutional
regulatory fee, or Searles will have the opportunity to seek a refund. (FAP, q 71.) Under either
outcome, Searles will not be able to show that the Extraction Fee constitutes a taking.

The Authority’s purpose is to bring the Basin into balance and ensure it does not run dry by
2065, as is currently predicted. The Authority’s GSP and implementing actions cannot be seen as
anything other than a valid and reasonable exercise of the Authority’s powers under SGMA. They
expressly do not disturb Searles’ water rights nor destroy Searles’ productive use of its property. In
fact, without them, the Basin will be irrevocably harmed, and it is inaction that will deprive Searles
of all beneficial use of its water right, not the actions taken by the Authority to manage the Basin.
VI. CONCLUSION

The Court should sustain without leave to amend the Authority’s demurrer to the third,
fourth, and fifth causes of action in Searles’ FAP. The challenged Authority actions expressly did
not restrict Searles’ water rights, but rather conditioned their use on paying fees which the
Authority was authorized to impose under SGMA. Apart from the Extraction Fee, the challenged
actions did not impose any economic burdens on Searles, but rather simply adopted groundwater
management plans and reports for fee setting purposes. This cannot constitute a compensable
taking. The Extraction Fee is authorized by SGMA and applies to all groundwater extractors. The
purpose of the Extraction Fee is to fund the costs associated with the GSP. The Authority acted
within authority under SGMA to impose the Extraction Fee, and there is no authority holding that
such a fee constitutes a compensable taking.

The defects in the FAP’s third, fourth, and fifth causes of action cannot be remedied. The
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demurrer should be sustained without leave to amend.
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