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CIv-130

PLAINTIFF/PETITIONER: Mojave Pistachios, LLC, et al. CASE NUMBER:
— 30-2021-01187589-CU-WM-CXC

DEFENDANT/RESPONDENT: Indian Wells Valley Groundwater Authority, et al.

PROOF OF SERVICE BY FIRST-CLASS MAIL
NOTICE OF ENTRY OF JUDGMENT OR ORDER

(NOTE: You cannot serve the Notice of Entry of Judgment or Order if you are a party in the action. The person who served
the notice must complete this proof of service.)

1. | am at least 18 years old and not a party to this action. | am a resident of or employed in the county where the mailing took
place, and my residence or business address is (specify): 350 S. Grand Avenue, 37th Floor, Los Angeles, California 90071

2. | served a copy of the Notice of Entry of Judgment or Order by enclosing it in a sealed envelope with postage
fully prepaid and (check one):

a. |:| deposited the sealed envelope with the United States Postal Service.

b. placed the sealed envelope for collection and processing for mailing, following this business's usual practices,
with which | am readily familiar. On the same day correspondence is placed for collection and mailing, it is
deposited in the ordinary course of business with the United States Postal Service.

3. The Notice of Entry of Judgment or Order was mailed:
a. on (date) August 11, 2021

b. from (city and state); LOS Angeles, California

4. The envelope was addressed and mailed as follows: SEE ATTACHED SERVICE LIST

a. Name of person served: c. Name of person served:
Street address: Street address:
City: City:
State and zip code: State and zip code:

b. Name of person served: d. Name of person served:
Street address: Street address:
City: City:
State and zip code: State and zip code:

|:| Names and addresses of additional persons served are attached. (You may use form POS-030(P).)
5. Number of pages attached 2
| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Date: August 11, 2021

. ) W%‘W
Michelle Lampton

(TYPE OR PRINT NAME OF DECLARANT) (SIGNATURE OF DECLARANT)
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James A. Worth
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2001 22nd Street, Suite 100
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Telephone No.: 661.322.4417

Fax No.: 661.322.8123

Email: jim@mhwlegal.com

John C. Murphy, State Bar No. 94192

Douglas J. Evertz, State Bar No. 123066

Emily L. Madueno, State Bar No. 251721

MURPHY & EVERTZ LLP

650 Town Center Drive, Suite 550
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Telephone No.: 714.277.1700

Fax No.: 714.277.1777

Email: jmurphy@murphyevertz.com
devertz@murphyevertz.com
emadueno@murphyevertz.com

Scott S. Slater, Esq.

Amy M. Steinfeld, Esq.

Elisabeth L. Esposito, Esq.

Kimberly E. Leefatt, Esq.

Brownstein Hyatt Farber Schreck, LLP
1021 Anacapa Street, 2nd Floor

Santa Barbara, CA 93101

Tel.: (805) 963-7000

Fax: (805) 965-4333

Email: SSlater@bhfs.com;
ASteinfeld@bhfs.com; EEsposito@bhfs.com;

KLeefatt@bhfs.com

Paige H. Gosney, Esq.

Derek R. Hoffman, Esq.

Gresham Savage Nolan & Tilden, PC
550 E. Hospitality Lane, Suite 300
San Bernardino, CA 92408

Tel.: (909) 890-4499

Fax: (909) 890-9877
Paige.Gosney@GreshamSavage.com;
Derek.Hoffman@GreshamSavage.com;
Dina.Snider@GreshamSavage.com;
Teri.Gallagher@GreshamSavage.com

Attorneys for Respondent and Defendant
INDIAN WELLS VALLEY WATER
DISTRICT

Counsel for petitioners and plaintiffs

Mojave Pistachios, LLC; Paul G. Nugent and
Mary E. Nugent, Trustees of the Nugent Family
Trust dated June 20, 2011

Attorneys for Defendants,

Meadowbrook Dairy Real Estate, LLC

Big Horn Fields, LLC

Brown Road Fields, LLC

Highway 395 Fields, LLC

The Meadowbrook Mutual Water Company
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Eric L. Garner, Esq.

Jeffrey V. Dunn, Esq.

Maya Mouawad, Esq.

Best & Krieger LLP

18101 Von Karman Avenue, Suite 1000
Irvine, CA 92612

Tel.: (949) 263-2600

Fax: (949) 260-0972

Email: eric.garner@bbklaw.com;
jeffrey.dunn@bbklaw.com;
mavya.mouawad@bbklaw.com

Counsel for petitioner and plaintiff
Searles Valley Minerals
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SUPERIOR COURT OF CALIFORNIA,
COUNTY OF ORANGE

CIVIL COMPLEX CENTER
MINUTE ORDER

DATE: 08/05/2021 TIME: 02:00:00 PM DEPT: CX103

JUDICIAL OFFICER PRESIDING: Kirk H. Nakamura
CLERK: Javier Espino

REPORTER/ERM: Michelle G. Cooper CSR# 13572
BAILIFF/COURT ATTENDANT: Nestor Peraza

CASE NO: 30-2021-01187589-CU-WM-CXC CASE INIT.DATE: 03/08/2021
CASE TITLE: Mojave Pistachios, LLC vs. Indian Wells Valley Groundwater Authority
CASE CATEGORY: Civil - Unlimited CASE TYPE: Writ of Mandate

EVENT ID/DOCUMENT ID: 73550104
EVENT TYPE: Demurrer to Amended Compiaint
MOVING PARTY: Indian Wells Valley Groundwater Authority, Board of Directors for the Indian Wells

Valley Groundwater Authority
CAUSAL DOCUMENT/DATE FILED: Demurrer to Amended Complaint To First Amended Petition,

06/18/2021

EVENT ID/DOCUMENT ID: 73551901
EVENT TYPE: Demurrer to Complaint ‘
MOVING PARTY: Indian Wells Valley Groundwater Authority, Board of Directors for the Indian Wells

Valley Groundwater Authority
CAUSAL DOCUMENT/DATE FILED: Demurrer to Complaint Demurrer to Petition, 06/21/2021

APPEARANCES

Appearances noted by way of copy of business cards, and/or CourtCall Appearance Calendar, attached
hereto and incorporated herein by reference.

Tentative Ruling posted on the Internet.
The Court hears oral argument and modifies the tentative ruling as follows:

The Demurer to Cause of Action Nos. 2, 6, and 10-18 in the First Amended Verified Petition for Writ of
Mandate and Complaint (ROA 29) (“FAP”) by Defendants Indian Wells Valley Groundwater Authority and
Board Of Directors of the Indian Wells Valley is SUSTAINED in part and otherwise MOOT as to Causes
of Action 10 to 13. (See helow)

Background

The Indian Wells Valley Groundwater Basin (the “Basin”) has been designated a high-priority basin
subject to critical conditions of overdraft (i.e. using more water than can be naturally replenished) by the
Department of Water Resources (DWR). Indian Wells Valley Groundwater Authority (“IWGA” or the
“‘Authority”) was tasked with developing and implementing a groundwater sustainability plan (*GSP”) to
bring the Basin into balance. As part of these efforts, the Authority adopted a Replenishment Fee
designed to fund a Groundwater Augmentation Project and a Shallow Well Mitigation Project.
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CASE TITLE: Mojave Pistachios, LLC vs. indian Wells CASE NO:
Valley Groundwater Authority 30-2021-01187589-CU-WM-CXC

Meet and Confer is Sufficient

The declaration lacks detail, but Defendants assert it was done telephonically before filing. (Brochard
Decl.) No challenge by Plaintiffs, so this is sufficient. (CCP § 430.41.)

General Principles on Demurrer

A demurrer presents an issue of law regarding the sufficiency of the allegations set forth in the complaint.
(Lambert v. Carneghi (2008) 158 Cal.App.4th 1120, 1126.) The challenge is limited to the “four corners”
of the pleading (which includes exhibits attached and incorporated therein) or from matters outside the
pleading which are judicially noticeable under Evidence Code §§ 451 or 452. Although California courts
take a liberal view of inartfully drawn complaints, it remains essential that a complaint set forth the
actionable facts relied upon with sufficient precision to inform the defendant of what plaintiff is
complaining, and what remedies are being sought. (Leek v. Cooper (2011) 194 Cal.App.4th 399, 413.)

On demurrer, a complaint must be liberally construed. (Code Civ. Proc., § 452; Stevens v. Superior
Court (1999) 75 Cal.App.4th 594, 601.) All material facts properly pleaded, and reasonable inferences,
must be accepted as true. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966-67.)

A pleading is adequate if it contains a reasonably precise statement of the ultimate facts, in ordinary and
concise language, and with sufficient detail to acquaint a defendant with the nature, source and extent of
the claim. The degree of detail required depends on the extent to which the defendant in fairness needs
such detail which can be conveniently provided by the plaintiff. Less particularity is required when the
defendant ought to have co-extensive or superior knowledge of the facts. Under normal circumstances,
there is no need for specificity in pleading evidentiary facts. However, bare conclusions of law are
insufficient. (Code Civ. Proc., §§ 425.10(a), 459; Doe v. City of Los Angeles (2007) 42 Cal.4th 531,
549-50; Zelig v. County of Los Angeles (2002) 27 Cal.4th 1112, 1126; Doheny Park Terrace HOA v.
Truck Ins. Exchange (2005) 132 Cal. App.4th 1076, 1098-99; Berger v. California Insurance Guarantee
Assn (2005) 128 Cal.App.4th 989, 1006.

Cause of Action No. 2

Mojave’s second cause of action seeks to “enjoin or otherwise prevent implementation of the Extraction
Fee as currently adopted.” (FAP § 344.) Defendants argue that since the enabling Ordinance, No. 02-20,
was subsequently superseded by Ordinance No. 05-20 and Mojave is challenging Ordinance No. 05-20
in its third cause of action, there is nothing to enjoin via the second cause of action, so it is moot. (See
FAP 91 217-220, 350-374; Code Civ. Proc., § 430.10(e).) :

In Opposition, Plaintiffs claim this cause of action is not moot because it “has been damaged by all three
Extraction Fee Ordinances and seeks a refund for fees paid pursuant to the three unlawfully adopted
ordinances.” (Opp. at 16.)

Defendants reply that Mojave has not plead compliance with the applicable refund statute (Wat. Code §
10726.6(d)), but does acknowledge amendment is freely permitted. (Lee v. Los Angeles City. Metro.
Transp. Auth. (2003) 107 Cal. App. 4th 848, 854 [‘It is an abuse of discretion to deny leave to amend if
there Is a reasonable possibility that the pleading can be cured by amendment.”]; see also Reply at 13.)
The demurrer as to the second cause of action is SUSTAINED with 20 days leave to amend.

Cause of Action Nos. 6, 14-18

There is no dispute Mojave is currently extracting groundwater from the Basin without paying the
Replenishment Fee. (RJN, pp. 464-471, Ex. 8, Stiefvater Decl., 1] 17, 24, 33, 38; pp. 309-327, Exs. 2-4;
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CASE TITLE: Mojave Pistachios, LLC vs. Indian Wells = CASE NO:
Valiey Groundwater Authority 30-2021-01187589-CU-WM-CXC

- Declaration of April Keigwin.) Implicitly conceding the Court has-already ruled on this issue, Mojave -
‘requests that its ‘pay first, litigate later arguments from its Application for a Temporary Restraining
Order and Order to Show Cause re Preliminary Injunction be incorporated by reference herein.” (Opp. at
12.) Mojave asserts this principle does not apply as broadly as Defendants assert.

Now, as then, Mojave argues that fees adopted under SGMA may be challenged two ways and Mojave
has elected to challenge the fee without first paying, as permitted by statute. (Reply at 12-14, citing Wat.
Code § 10726.6) Mojave is incorrect for all the reasons set forth in the Court's May 25, 2021 Minute
Order, incorporated herein by reference, in which the Court explained in great detail why the pay first
litigate later rule applies to Mojave’s challenge to the Replenishment Fee. (RJN, p. 452, Ex. 7, Court’s
May 25, 2021 Minute Order [California taxpayer must ordinarily pay the tax before commencing a court
action to challenge the collection of the tax]; see also Reid v. City of San Diego (2018) 24 Cal. App.5th
343 (due process does not require that a litigant be given both prepayment and post-payment remedies.)

tn sum, there is nothing in the text of Wat. Code, § 10726.6 subsections (c) or (e) that can be read to
excuse making the payment when due even if litigation has been commenced. On the contrary, the pay
first principle is explicitly included in subsection (d) where it instructs that the fee may be paid under
protest and states “Payments made and actions brought under this section shall be made and brought in
the manner provided for the payment of taxes under protest and actions for refund of that payment...”
(emphasis added.)

Additionally, despite Mojave's assertion that cause of action nos. 13, 14, 15, 16, 17, and 18 involve
‘discrete challenges,” (Opp. at 12), these causes of action, at base, seek to challenge and impede
Defendants’ collection of the Replenishment Fee. Specifically, Mojave has alleged it is the size of the
Replenishment Fee that functions to deprive it of its alieged right to groundwater. (FAP, 14th COA, 1 502
[“The Replenishment Fee is set at such a level that there is no economically beneficial use of Plaintiffs’
water rights”]; 15th COA, § 506 {[alleging deprivation of right by “forcing [Mojave] to pay the
Replenishment Fee"]; 16th COA, 1 514 [“‘curtailment of

[Mojave's] groundwater rights unless they paid up to $14,910,000 per year"]; 17th COA, ] 517 [“Plaintiffs
are unable to exercise their water rights because no feasible use of groundwater would recoup sufficient
revenue to cover the cost’]; 18th COA, q 523 [same].) Accordingly, as any adjudication of Mojave's
rights involves the Replenishment Fee, the pay first, litigate later rute applies for the reasons explained
above and in the Court's May 25, 2021 Minute Order. Furthermore, Mojave has provided no authority
holding that the imposition of a groundwater extraction fee constitutes a taking.

Mojave has not requested leave to amend as to these causes of action, has not shown how it would cure
these defects, and so the Court will grant none. (See, e.g., Maxton v. Western States Metals (2012) 203
Cal.App.4th 81, 95 (petitioner seeking to amend a pleading to correct a defect raised by demurrer must
show inlwr&at manner she can amend the pleading and how that amendment will change the legal effect
of her pleading.)

The demurrer to Cause of Action Nos. 6 and 13 is SUSTAINED without leave to amend.

The demurrer to Cause of Action Nos. 14, 15, 16, 17, and 18 is SUSTAINED with 20 days leave to
amend. _

Cause of Action Nos. 10-13

The demurrer is moot. These causes of action were voluntarily dismissed by Plaintiffs on July 23, 2021.
(ROA 197)
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CASE TITLE: Mojave Pistachios, LLC vs. Indian Wells ~ CASE NO:
Valley Groundwater Authority 30-2021-01187589-CU-WM-CXC

Defendants’ Request for Judicial Notice o R SRR
AFf5e§11)Jest for Judicial Notice (Exhibits 1-8) is GRANTED (Cal. Evid. Code §§ 452(b), (c), (d), (h), and

Moving barty to give notice.

The Demurer to Cause of Action Nos. 1-5 in the Fifst Amended Verified Petition for Writ of Mandate and
Complaint (ROA 43) by Defendants Indian Wells Valley Groundwater Authority and Board of Directors of
the Indian Wells Valley is SUSTAINED in part and OVERRULED in part.

Meet and Confer

The declaration tacks detail, but Defendanis assert it was done telephonically before filing. (Brochard
Decl.) No challenge by Plaintiffs, so this is sufficient. (CCP § 430.41.)

Cause of Action Nos. 2-5

Respondent demurs to these causes of action on the grounds that the Court has no jurisdiction over the
causes of action, and/or the causes of action fail to state facts sufficient to constitute a cause of action.
(Code Civ. Proc., § 430.10(a), (e).)

Plaintiffs seek to invalidate or impede collection of the Extraction Fee and Replenishment Fee. (Petition,

1, 2, 109-133; Prayer for Relief, f{ 1, 4, 5.) - The second cause of action seeks a declaration that
these fees violate constitutional and statutory requirements (Petition, ] 116), and SVM seeks to enjoin
the collection of these fees (Petition, Prayer for Relief, ] 4).

Defendants assert Searles has not plead.it paid those fees and so cannot challenge them under the pay
first, litigate later rule. (State Bd. Of Equalization v. Superior Court (1985) 39 Cal.3d 633, 643 [holding a
demurrer should have been sustained without leave to amend where the plaintiff failed to pay the full tax
prior to filing suit), Writers Guild of America, West, inc. v. City of Los Angeles (2000) 77 Cal.App.4th 475,
483 [sustaining demurrer and holding plaintiff “must make a tax payment and sue in superior court for a
refund, at which time they may fully litigate all of their contentions made here™).)

Searles asserts these causes of action allege much more than an illegal Replenishment Fee and there is
no legal duty to pay a fee in order to attack a GSP for its failure to properly consider the parties’
groundwater rights. Nor is there any requirement to pay a fee and then litigate defendants’ erroneous
groundwater basin yield determinations. (See Pet. 1[f] 19-49, 5055, 59-68, and 93-95.)

Defendants assert that causes of action 2-5 do not seek to set aside the IWVGA’'s GSP—that occurs in
the 1st COA. (Pet.  108.) However, the 2nd-5th causes of action attack the IWVGA's implementing
actions which resulted in the Replenishment Fee, which they seek to have declared unconstitutional or a
finding that it constitutes a taking. (See Pet. ] 116, 123, 124, 126, 132, 133.) These causes of action
are subject to the Pay First Rule. (Peterson v. Cellco Partnership (2008) 164 Cal. App.4th 1583, 1595)
(When examining a demurrer to a cause of action, the courts “look beyond the claims label, which is not
dispositive” and *focus on the complaint’s ‘actual gravamen’ [citation], on its ‘facts alleged.™)

Searles requests that its filings and arguments in connection with the ex parte application and motion for
preliminary injunction be incorporated by reference herein. As then, Searles argues the SGMA does not
mandate the payment of contested fees, but expressly states that a fee challenger “may” pay fees under
protest before challenging the fee. (Water Code 10726.6(e). Section 10726, subdivisions (d) and (e)
state that “Any person may pay a fee imposed pursuant to [ the SGMA provisions authorizing the fees at
issue in this action. . . . ] Except as otherwise provided in this section, actions by a groundwater
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CASE TITLE: Mojave Pistachios, LL.C vs. Indian Wells =~ CASE NO:
Valley Groundwater Authority 30-2021-01187589-CU-WM-CXC

_sustainability agency are subject to judicial review pursuant to Section 1085 of the Code of Civil

Procedure.” (Opp. at 11.}

Defendants correctly point out the Court has already examined this issue and agreed that payment of the
fee is not optional as it would make no sense to be able to avoid the fee. (RJN, Ex. 3, Court's May 25, .
2021 Minute Order; Water Code § 10726.6(d).) Searles is also wrong for all the reasons set forth in the
Court's May 25, 2021 Minute Order, incorporated herein by reference, in which the Court explained in
great detail why the pay first litigate later rule applies to the challenge to the Replenishment Fee. (RJN,
Ex. 3, Court's May 25, 2021 Minute Order [California taxpayer must ordinarily pay the tax before
commencing a court action to challenge the collection of the tax]; see also Reid v. City of San Diego
(2018) 24 Cal. App.5th 343 (due process does not require that a litigant be given both prepayment and
post-payment remedies.)

Searles also re-argues that pay first, litigate later applies only to actions against the State or officers
thereof and the Authority is neither. (Opp. at 10~11 [citing City of Anaheim v. Superior Court (2009) 179
Cal. App.4th 825, 832].) This is incorrect. (Flying Dutchman, 93 Cal.App.4th 1129, 1137 (Disagreeing
with the plaintiff's assertion that the pay first, litigate later rule applies only to state-imposed taxes, the
appellate court concluded that, as a matter of public policy, the “prepayment requirement for obtaining
judicial review applies equally to local taxes as well as state taxes.”)

In sum, there is nothing in the text of Wat. Code, § 10726.8 subsections (c) or (e) that can be read to
excuse making the payment when due even if litigation has been commenced. On the contrary, the pay
first principle 1s explicitly included in subsection (d) where it instructs that the fee may be paid under
protest and states “Payments made and actions brought under this section shall be made and brought in
the manner provided for the payment of taxes under protest and actions for refund of that payment...”
{emphasis added.)

The demurrer is SUSTAINED with 20 days leave to amend.

Cause of Action No. 1

Defendants demur to this cause of action on the ground it is uncertain,

(Code Civ. Proc., § 430.10(f).) However, as Plaintiffs correctly point out, the mandamus they allege for
purposes of demurrer does not matter so long as the allegations support one, which Defendants do not
challenge. (See Woods v. Superior Ct. (1981) 28 Cal. 3d 668, 674 [Where conceded that a cause of

action for some form of extraordinary relief was stated, demurrer to petition for administrative demurrer
was properly overruled, even if petitioner should have been seeking ordinary mandamus].)

On Reply, Defendants argue that the pay first rule should apply to this cause of action as well, but having
relied solely on uncertainty in the opening brief, that argument is forfeited. (See Inyo Citizens for Better
Planning v. Board of Supervisors (2009) 180 Cal.App.4th 1, 14 n.2. It is improper to raise a new
contention in a reply brief. Failure to raise it in the moving papers forfeits the contention.)

The demurrer is OVERRULED.

Defendants’ Request for Judicial Notice

Request for Judicial Notice (Exhibits 1-3) is GRANTED (Cal. Evid. Code §§ 452(d), (h), and 453.)

Moving party to give notice.

DATE: 08/05/2021 MINUTE ORDER Page 5
DEPT: CX103 , Calendar No.
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Q5 Thursday

CX103 Judge Kirk H. Nakamura
Orange County Superior Court-Santa Ana
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Case #: 04-2021-01187589 Firm: Richards, Watson & Gershon
Case Name: Phone: (213) 626-8484 ext.
Mojave Pistachios LLC vs. Indian Wells Valley Contact: B. Tilden Kim
Groundwater Authority et al For: Defendant(s), Indian Wells Valley
Proceeding Type: Groundwater Authority
Caii & Kl CcCID: 11290289
Firm: Richards, Watson & Gershon
Phone: (213) 626-8484 ext. 327
Contact: Kyle Brochard //
For: Defendant(s), Indian Wells Valley
Groundwater Authority
CCID: 11290298
Firm: Olivarez Madruga Lemieux O'Neill, LLP
Pheone: (213) 744-0099 ext.
Contact: Alexander Lemieux
For: Defendant(s), Indian Wells Valley
Groundwater Authority
CCID: 11305115
Firm: Brownstein Hyatt Farber Schreck, LLP
Phone: (310) 500-4600 ext.
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For: Court Reporter, Michelle G. Cooper
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Phone: (661) 322-4417 ext.
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For: Defendant(s), Indian Wells Valley Water
District
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Groundwater Authority
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Case Name: Phone: (213) 626-8484 ext.
Olen Properties Corporation vs. City of Newport Contact: Ginetta Giovinco \/
Beach For: Respondent, City of Newport Beach
Proceeding Type: CCID: 11279343
Motion
Firm: Californians for Homeownership
Phone: (213) 739-8206 ext.
Contact: Matthew P Gelfand \/
For: Intervenor, Californians for
Homeownership
CCID: 11299817
Firm: Holland & Knight LLP
Phone: (415) 743-6900 ext. \/
Contact: Jennifer Hernandez
For: Real Party in Interest, TPG Acquisition
CCID: 11279341
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