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MEMORANDUM OF POINTS AND AUTHORITIES

I INTRODUCTION

This Court has ruled that the well-established “pay first, litigate later” rule (“Pay First
Rule”) bars any challenge by Plaintiff and Petitioner Searles Valley Minerals, Inc. (“Searles”) to
the Replenishment Fee because Searles failed to pay the fee. Yet, Searles filled its First Amended
Petition for Writ of Mandate and Complaint (“FAP”) with allegations explicitly and implicitly
attacking the Replenishment Fee. Searles admits that it seeks to challenge the Replenishment Fee in
its first cause of action. (Opposition, p. 6.") These allegations are irrelevant and improper for all the
reasons this Court articulated in its August 5, 2021 and May 25, 2021 Minute Orders. Accordingly,
Respondents and Defendants Indian Wells Valley Groundwater Authority and the Board of
Directors for the Indian Wells Valley Groundwater Authority (collectively, the “Authority’”’) moved
to strike these improper challenges to the Replenishment Fee.

Searles asserts that its improper challenge should proceed because the Authority did not
previously move to strike these allegations, but cites nothing to support its novel theory. In fact, the
applicable statute and case law require only that a motion to strike be brought prior to the answer.
(Code Civ. Proc., § 435; see Adohr Milk Farms, Inc. v. Love (1967) 255 Cal. App.2d 366, 371 [“a
defendant can move to strike a complaint only before he has answered it and not afterward”].)

Authority also moved to strike improper allegations and claims involving the Sustainable
Yield Report and Indian Wells Valley Groundwater Authority Engineer’s Report For the Adoption
of'a Basin Replenishment Fee (“Engineer’s Report). The purpose of these reports was to establish
the sustainable yield for the Indian Wells Valley Groundwater Basin (“Basin”), and set the
Replenishment Fee. Allegations and claims about the Sustainable Yield Report and Engineer’s
Report are nothing more than thinly veiled challenges to the Replenishment Fee. Because these
allegations and claims serve no other purpose than to challenge the fee, they too are improper and
should be stricken.

Searles next attempts to avoid the Pay First Rule by asserting its indirect challenge to the

! Citations to Searles Opposition are to the version that was filed on March 2, 2022 (ROA #373).
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Replenishment Fee are challenges to actions subject to a writ of mandate. However, Searles
provides no law or logical explanation as to why these reports would be subject to a mandate
action.

Lastly, the Court should strike any claim or allegation that the Authority altered or
otherwise changed Searles’ water rights. Searles alleges that the Authority has no authority to alter

9 ¢c

water rights. The Authority agrees, as it has continuously done. (Ex. D, p. 327 [Searles’ “claims
that its production rates prior to 1943 are superior to the Navy’s FRWR are not properly venued
with the [Authority]”].2) The Authority did not and could not alter any water rights. Along those
lines, allegations and claims regarding the water rights of the United States Navy are also improper
as the Navy is not a party to this action. There is a separate related action pending in this Court
where all parties, including the Navy, claiming a groundwater right in the Basin will have the
opportunity to prove that right. (See Mojave Pistachios, LLC, et al. v. Indian Wells Valley Water
District, et al., Case No. 30-2021-01187275-CU-OR-CJC.) That is the proper venue for Searles to
establish its groundwater right, not here.

IL FACTUAL BACKGROUND

The Basin has not been sustainably managed, over the last several decades water extractions
have routinely exceeded natural supply by approximately 400%. The Department of Water
Resources (“DWR”) has designated the Basin as a high-priority basin subject to critical conditions
of overdraft. (FAP, 9 19.)

The Authority is responsible for managing the resources in the Basin in accordance with the
Sustainable Groundwater Management Act (“SGMA”). SGMA was enacted to promote and ensure
sustainable management of California’s groundwater basins. (Wat. Code § 10720.1.) SGMA
required all basins designated by DWR as “high- or medium-priority basins ... subject to critical
conditions of overdraft” be placed under a groundwater sustainability plan (“GSP”) by January

2020. (Wat. Code, § 10720.7.) High- and medium-priority basins not subject to critical conditions

2 Unless otherwise stated, all factual citations are to the Compendium of Evidence in Support of
Indian Wells Valley Groundwater Authority’s Demurrer and Motion to Strike Second Amended
Petition and Complaint Filed by Mojave Pistachios, LLC., et al. (“Compendium”). The
Compendium is listed as ROA #276.
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of overdraft were required to submit GSPs by January 2022. These GSPs were submitted to DWR
to ensure they comply with SGMA.

The Authority developed and adopted its current groundwater sustainability plan (“GSP”)
on January 16, 2020, and on January 13, 2022, DWR approved the Authority’s GSP for the Basin.
Out of the 112 GSPs that have been submitted to DWR, the Authority’s GSP is 1 of only 8 that
have been approved.?

The GSP is designed to bring the Basin into equilibrium and to halt the previously
unsustainable pumping levels. To implement the plan, the Authority: (1) adopted a report on the
Basin’s sustainable yield (“Sustainable Yield Report™); (2) increased the pumping fee (“Extraction
Fee”); and (3) implemented a Replenishment Fee. (FAP, 9 59, 69, 76, 80.)

The second through fifth causes of action in Searles original Petition for Writ of Mandate
and Petition (“Original Petition”) sought to invalidate and impede the collection of both the
Extraction Fee and Replenishment Fee. Searles failed to allege that it paid either fee. On August 5,
2021 the Court sustained the Authority’s demurrer as to the second through fifth causes of action.
(Ex. I [August 5, 2021 Minute Order], pp. 477-478.) The Court, citing its May 25 Minute Order,
reaffirmed the application of the Pay First Rule to Searles’ challenge to the Replenishment Fee.
The Court found that “there is nothing in the text of [ Water] Code, § 10726.6 subsections (c) or ()
that can be read to excuse making the payment when due even if litigation has been commenced.”
(Ex. I [August 5, 2021 Minute Order], p. 478.) The Court granted Searles leave to amend.

Despite clear rulings from the Court in its August 5, 2021 and May 25, 2021 Minute
Orders, the FAP includes attacks on the Replenishment Fee as well as the Sustainable Yield Report
and the Engineer’s Report, from which the Replenishment Fee and Extraction Fee were calculated.
The Replenishment Fee was adopted via Ordinance No. 03-20, and includes within it the
Engineer’s Report as the basis for its calculation. (See Ex. F [Ordinance No. 03-20], pp. 347, 353.)
The Sustainable Yield Report was also adopted by Resolution No. 06-20 in order to set the

Extraction Fee and Replenishment Fee. (Ex. D [Resolution No. 06-20], p. 316.) There is no

3 https://sgma.water.ca.gov/portal/gsp/status
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argument to be made that challenging these reports is anything but an attack on the fees. And, there
is still no allegation that Searles paid the Replenishment Fee, because it has not.
III. ARGUMENT

A. The Authority’s Motion Is Timely.

Code of Civil Procedure section 435(b)(1) provides that “[a]ny party, within the time
allowed to respond to a pleading may serve and file a notice of motion to strike the whole or any
part thereof....” It is undisputed that the Authority has brought this motion within the time allowed
to respond to FAP. As such, it should be undisputed that this motion is timely. (See Adohr Milk
Farms, Inc. v. Love (1967) 255 Cal.App.2d 366, 371 [“a defendant can move to strike a complaint
only before he has answered it and not afterward.”].)

Yet, without reference to the controlling statute, Searles asserts that because the Authority
did not move to strike the original petition the Authority may not move to strike the FAP. But,
there is no requirement in the Code of Civil Procedure requiring a party to file a motion to strike an
original complaint, or else forfeit that right forever. Instead, Searles misconstrues the California
Rules of Court in an attempt to avoid the pay first, litigate later rule. (Opposition, p. 8.) Rule
3.1322, which Searles relies on, states only that a motion to strike “must be given within the time
allowed to plead,” which was done here, “and if a demurrer is interposed, concurrently herewith,
and must be noticed for hearing and heard at the same time as the demurrer,” which has also been
done here.

Nothing in the Rules of Court, nor the case cited by Searles—which holds only that an
order on a motion to strike was “void for the reason that the motion for such order was made by
defendants after they had answered in the action”—suggests that a party may not move to strike
an amended complaint prior to filing an answer. (Adohr Milk Farms, Inc. v. Love (1967) 255
Cal.App.2d 366, 372.) Searles’ argument that their FAP is immune from a motion to strike is not
only without legal support, it is without logical rationale. If the Court were to follow Searles’
position, then litigants would be able to file amended complaints riddled with the same irrelevant or
improper allegations that had been rejected by a demurrer in their original complaint. Searles’
position is not rational.
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Searles is working extremely hard to maintain its grip on some argument to challenge the
Replenishment Fee which is the only monetary burden worth noting in its pleadings to date. In the
original complaint there were allegations concerning the validity of the Replenishment Fee and
other allegations mixed into one cause of action. That placement of those provisions shielded the
allegations challenging the Replenishment Fee in that cause of action from demurrer. Motions for
special demurrers to force separate statements of each legal theory are discouraged. So, now,
notwithstanding the fact that it could not be more clear that this Court will not allow the litigation
of Searles’ challenges to the Replenishment Fee until it fully pays its share of those fees, Searles’
FAP continues to make those allegations in the first cause of action as part of a mixture of
allegations supporting other theories. Those shielded allegations need to be exposed and stricken so
that the FAP does not continue to leave the impression that a cause of action challenging the
Replenishment Fee has survived the pleading stage and is being litigated. Any such impression
would be false, unless and until Searles pays all of the Replenishment Fees it owes and thereby
participates in preserving the Basin, the water source upon which Searles depends.

B. Searles Continues to Attack the Replenishment Fee Despite this Court’s

Correct Application of the “Payv First, Litigate Later” Doctrine

The Pay First Rule requires litigants to pay a tax before challenging its imposition. (See
Dows v. City of Chicago (1871) 78 U.S. 108, 110; see also State Bd. of Equalization v. Superior
Court (1985) 39 Cal.3d 633, 638.) This Court has already addressed all of the arguments asserted
here by Searles and held that “payment of the [Replenishment Fee] is not optional as it would make
no sense to be able to avoid the fee.” (Ex. I [August 5, 2021 Minute Order], p. 478.) Searles has not
introduced any legal authority that would make an exception in this instance. “On the contrary, the
pay first principle is explicitly included in subsection (d) [of Water Code section 10726.6] where it
instructs that the fee may be paid under protest.” (/bid.) “In sum, there is nothing in the text of Wat.
Code, § 10726.6 subsections (c) or (e) that can be read to excuse making the payment when due
even if litigation has been commenced.” (Ex. I [August 5, 2021 Minute Order], p. 478.)

Searles continues to insist that “the pay first, litigate later rule is inapplicable” to the
Replenishment Fee and attacks the Replenishment Fee directly as part of its first cause of action,
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and indirectly by attacking the underlying reports that led to its adoption, i.e., the Sustainable Yield
Report and Engineer’s Report. (Searles Opposition, p. 15:8.) But as this Court has already held, a
party may not seek to “challenge and impede [the Authority’s] collection of the Replenishment
Fee” without first paying the fee. (Ex. I, p. 476 [sustaining demurrer to similar attempts by Mojave
Pistachios, LLC.].)

Searles’ attempts to argue around the clear-cut procedures for challenging the
Replenishment Fee have already been rejected. Searles has not paid the Replenishment Fee and
therefore cannot challenge it or the reports upon which it is based. These continued allegations are
improper, irrelevant, and not in conformity with the Court’s prior orders.” (Leader v. Health

Industries of America, Inc. (2001) 89 Cal.App.4th at p. 613; Code of Civ. Proc. §§ 431.1(b), 436.)

C. Authority Moves to Strike Portions of the First Cause of Action as Demurrers

May Only be Made to an Entire Cause of Action

Next, Searles appears to argue that because the Authority’s prior demurrer to Searles’ first
cause of action was overruled, a motion to strike is not proper. (Opposition, pp. 9-10.) Searles’
position misunderstands the basic difference between a demurrer and a motion to strike.

Here, Authority moves to strike the improper portions of the first amended complaint
because a “demurrer may not be sustained ... as to a portion of a cause of action.” (Daniels v.
Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167.) As the Court of Appeal
explained in PH 11, Inc. v. Superior Court (1995) 33 Cal. App.4th 1680, “[a]lthough a defendant
may not demur to that portion, in such cases, the defendant should not have to suffer discovery and
navigate the often dense thicket of proceedings in summary adjudication.” (Id., at 1682.%)

While a portion of Searles’ first cause of action sets forth a valid cause of action—although
the Authority disagrees with Searles challenge to the GSP, it is a properly pled cause of action—the
attempted attack on the Replenishment Fee is not proper. The Court has definitively stated that the

Pay First Rule enjoins Searles from challenging the Replenishment Fee without first paying it.

4 While the first cause of action is for a writ of mandate, Searles attempts to distinguish PH II on
that ground falls short. (Opposition, p. 10.) The fact that discovery may not be necessary does not
authorize improper allegations and pleas for relief.
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Searles first cause of action includes a direct attack on the Replenishment Fee, mentioning it twelve
(12) times, as well as an indirect attack on the fee by challenging the underlying actions (e.g., the
Sustainable Yield Report and Engineer’s Report) that led to the fees implementation. Searles
explicitly “petitions this court ... to set aside the GSP, Sustainable Yield Report, Engineer’s
Report, Extraction Fee and Replenishment Fee.” (FAP, 9 108.) Searles even admits that its first
cause of action seeks to attack the Replenishment Fee. (Opposition, p. 10.)

The Court must strike out Searles improper attempt to attack the Replenishment Fee and its
underlying implementing actions.

D. Searles’ Attempt to Challenge Reports By the Authority Are Not Proper.

As an indirect challenge to the Replenishment Fee, Searles first cause of action for writ of
mandate seeks to “rescind, remove, and vacate” the Authority’s adoption of two reports: the
Sustainable Yield Report and the Engineer’s Report. (FAP, § 108; Prayer for Relief, 9 3.) In
addition to being an improper attempt to challenge the Replenishment Fee, these challenges should
be stricken because they are mere reports, which are not the proper subject of a writ of mandate.

This Court has already, correctly, extended the Pay First Rule to the “implementing actions
which resulted in the Replenishment Fee.” (Ex. I [Aug. 5, 2021 Minute Order], p. 477.) Here,
Searles admits these reports are adopted for the purpose of determining the Replenishment Fee.
(FAP, q 76 [Authority “adopted its Engineer’s Report ... for purposes of determining a
Replenishment Fee in the Basin™].) As such, Searles’ challenge to these actions is barred and these
allegations should be stricken.

Additionally, Searles assertion that these reports are “subject to challenge under Code of
Civil Procedure section 1085” is misplaced. (Opposition, p. 10.) Searles is correct in stating that
under Water Code Section 10726.6(e), other than those actions challenging a GSP or fee, “actions
by a groundwater sustainability agency are subject to judicial review pursuant to Section 1085 of
the Code of Civil Procedure.” However, that statute only sets forth the vehicle from which an
action can be brought, it does not guarantee a valid cause of action.

Civil Procedure section 1085 allows for writ of mandate “to compel the performance of an
act which the law specially enjoins, ... or to compel the admission of a party to the use and
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enjoyment of a right or office to which the party is entitled....” Such a writ is referred to as a
traditional mandamus, and “cannot be applied to control discretion as to a matter lawfully entrusted
to the [government agency].” (Beach & Bluff Conservancy v. City of Solana Beach (2018) 28
Cal.App.5th 244, 259 [internal quotations omitted, citing State v. Superior Court (1974) 12 Cal.3d
237, 247.].) The California Supreme Court has found: “Two basic requirements are essential to the
issuance of the writ: (1) A clear, present and usually ministerial duty upon the part of the
respondent [citations]; and (2) a clear, present and beneficial right in the petitioner to the
performance of that duty [citations].” (People ex rel. Younger v. County of El Dorado (1971) 5
Cal.3d 480, 491, citations omitted.)

Neither the FAP, nor the Opposition identify a “clear, present and usually ministerial duty”
of the Authority in regard to the Sustainable Yield Report or the Engineer’s Report. These are
legislative reports—not ministerial acts or quasi-legislative acts—that reflect that discretion and
reasoning of the Authority.

Similarly, Searles does not have a present and beneficial right in the Authority’s
performance of a duty related solely to the adoption of those reports. Any interest Searles has in
these reports is inextricably tied to their use in establishing the Replenishment Fee, which Searles
cannot challenge because it has not paid.

Flailing amilessly in hopes that anything will stick, Searles also cites Code of Civil
Procedure section 1094.5, (Opposition, pp. 11-12), which allows courts to review “the validity of
any final administrative order or decision made as the result of a proceeding in which by law a
hearing is required to be given, evidence is required to be taken, and discretion in the determination
of facts is vested in the inferior tribunal... corporation, board, or officer.” A writ under section
1094.5 is an administrative mandamus, and “applies to quasi-judicial decisions, which involve the
actual application of such a rule to a specific set of facts.” (Beach & Bluff Conservancy v. City of
Solana Beach (2018) 28 Cal. App.5th at p. 259 [internal quotations omitted].) Here, no hearings
were required to be given to any person prior to adoption of the reports at issue, nor any evidence
taken. Searles does not even argue otherwise. (Opposition, pp. 12.)

Other than stating basic law regarding mandamus actions, Searles offers nothing to suggest
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that the Sustainable Yield Report, Engineer’s Report, or Replenishment Fee is the proper subject of
a petition for writ of mandate.

E. Authority’s Actions are Not a Determination of Searles’ Water Rights.

Contrary to Searles assertion, its claim that there is a justiciable controversy regarding its
water right, in general or against the Navy, is not proper in this action. (Opposition, pp. 13-15.)

A water right such as that claimed by Searles is a usufructary rights, it confers “a legal right
to use the water.” (Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, 1237 n. 7.) Authority
has not limited Searles’ right or ability to use water. Searles can extract and use as much water as it
wants, so long as it pays the applicable fees. The Extraction Fee and Replenishment Fee are not
water rights determinations. They are regulatory fees, needed to operate the Authority and
implement plans to balance the Basin. Similarly, the GSP, Sustainable Yield Report, and
Engineer’s Report do not have the legal effect of determining water rights. (Wat. Code,

§ 10726.8(b).) Even if the Authority had put limitations on the extraction of groundwater, which it
has not, that too “shall not be construed to be a final determination of rights to extract groundwater
from the basin or any portion of the basin.” (Wat. Code, § 10726.4(a)(2).)

Moreover, the extent of Searles’ water right, if any, has never been adjudicated. And
Authority lacked the power to make any such determination. (Wat. Code, § 10726.8(b).)
Therefore, the Authority’s purported failure to recognize and quantify a right which the Authority
did not have the power to determine cannot give rise to a declaratory relief cause of action
regarding that right.

Searles is attempting to have the Court adjudicate the extent of its water right here, to the
detriment of others who are not a party to this action, including, but not limited to the Navy. This is
not proper. There is a related case in this Court that will adjudicate the groundwater rights of
Searles and anyone else claiming a right to use or store water in this Basin. (See Mojave Pistachios,
LLC, et al. v. Indian Wells Valley Water District, et al., Case No. 30-2021-01187275-CU-OR-
CJC.) That is the proper venue for Searles to establish its groundwater right, not here.

F. Paragraph 125 Improperly Argues that Authority Stripped Searles of Water

Rights and a Motion to Strike is Proper
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Authority properly moved to strike paragraph 125 from the FAP. The GSP, Sustainable
Yield Report, and Engineer’s Report do not have the legal effect of determining water rights. (Wat.
Code, § 10726.8(b).) Even if the Authority had put limitations on the extraction of groundwater,
which it has not, that too “shall not be construed to be a final determination of rights to extract
groundwater from the basin or any portion of the basin.” (Wat. Code, § 10726.4(a)(2).) As was
made clear in the section directly above, Authority has not deprived Searles of its water rights.
Authority has only imposed fees on the extraction of water from the Basin; Searles can still extract
as much water as it wants. The Extraction Fee and Replenishment Fee are regulatory fees, both of
which are needed to operate the Authority and implement plans to balance the Basin.
IV.  CONCLUSION

For all the reasons stated above and in the Motion to Strike itself, Authority respectfully

request the Court grant this Motion.

Dated: March 4, 2022 RICHARDS, WATSON & GERSHON
A Professional Corporation
JAMES L. MARKMAN
B. TILDEN KIM
KYLE H. BROCHARD
JACK HENSLEY

By: _ /s/James L. Markman
JAMES L. MARKMAN
Attorneys for Respondents and Defendants
Indian Wells Valley Groundwater Authority and
the Board of Directors for the Indian Wells
Valley Groundwater Authority
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