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Submitting on the Tentative Ruling:   If ALL counsel intend to submit on the tentative 
ruling and do not wish oral argument, please advise the Court’s clerk by calling (657) 622-
5303.  
  
If all sides submit on the tentative ruling and so advise the Court, the tentative ruling shall 
become the Court’s final ruling and the prevailing party shall give Notice of Ruling and 
prepare an Order for the Court’s signature if appropriate under CRC 3.1312. 

  
  
  
  
  

# Case Motion/Tentative Ruling 

1. Avina vs. Ravco 
Construction, 
Inc. 

Motion for Preliminary Approval of Class Action Settlement: CONTINUED 
to 9/9/2021 

2. Ontiveros vs. 
Jellco Container 
Inc. 

1. Motion for Preliminary Approval of Class Action Settlement: 
CONTINUED to 9/9/2021 

2. Case Management Conference: CONTINUED to 9/9/2021 
3. Leon vs. SC 

RETAIL, LLC 
1. Motion for Order and Judgment Approving Settlement: CONTINUED to 
9/9/2021 

2. Status Conference: CONTINUED to 9/9/2021 
4. Mojave 

Pistachios, LLC 
vs. Indian Wells 
Valley 
Groundwater 
Authority 

The Demurer to Cause of Action Nos. 2, 6, and 10–18 in the First 
Amended Verified Petition for Writ of Mandate and Complaint (ROA 29) 
(“FAP”) by Defendants Indian Wells Valley Groundwater Authority and 
Board Of Directors of the Indian Wells Valley is SUSTAINED in part and 
otherwise MOOT as to Causes of Action 10 to 13. (See below) 

Background 

The Indian Wells Valley Groundwater Basin (the “Basin”) has been 
designated a high-priority basin subject to critical conditions of overdraft 
(i.e. using more water than can be naturally replenished) by the 
Department of Water Resources (DWR).  Indian Wells Valley 
Groundwater Authority (“IWVGA” or the “Authority”) was tasked with 
developing and implementing a groundwater sustainability plan (“GSP”) 
to bring the Basin into balance.  As part of these efforts, the Authority 
adopted a Replenishment Fee designed to fund a Groundwater 
Augmentation Project and a Shallow Well Mitigation Project. 

Meet and Confer is Sufficient 



The declaration lacks detail, but Defendants assert it was done 
telephonically before filing.  (Brochard Decl.)  No challenge by Plaintiffs, 
so this is sufficient.  (CCP § 430.41.) General Principles on Demurrer 

A demurrer presents an issue of law regarding the sufficiency of the 
allegations set forth in the complaint.  (Lambert v. Carneghi (2008) 158 
Cal.App.4th 1120, 1126.) The challenge is limited to the “four corners” of 
the pleading (which includes exhibits attached and incorporated therein) 
or from matters outside the pleading which are judicially noticeable 
under Evidence Code §§ 451 or 452.  Although California courts take a 
liberal view of inartfully drawn complaints, it remains essential that a 
complaint set forth the actionable facts relied upon with sufficient 
precision to inform the defendant of what plaintiff is complaining, and 
what remedies are being sought.  (Leek v. Cooper (2011) 194 
Cal.App.4th 399, 413.) 

On demurrer, a complaint must be liberally construed.  (Code Civ. Proc., 
§ 452; Stevens v. Superior Court (1999) 75 Cal.App.4th 594, 601.)  All 
material facts properly pleaded, and reasonable inferences, must be 
accepted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 
966-67.) 

A pleading is adequate if it contains a reasonably precise statement of 
the ultimate facts, in ordinary and concise language, and with sufficient 
detail to acquaint a defendant with the nature, source and extent of the 
claim.  The degree of detail required depends on the extent to which the 
defendant in fairness needs such detail which can be conveniently 
provided by the plaintiff.  Less particularity is required when the 
defendant ought to have co-extensive or superior knowledge of the 
facts.  Under normal circumstances, there is no need for specificity in 
pleading evidentiary facts.  However, bare conclusions of law are 
insufficient.   (Code Civ. Proc., §§ 425.10(a), 459; Doe v. City of Los 
Angeles (2007) 42 Cal.4th 531, 549-50; Zelig v. County of Los Angeles 
(2002) 27 Cal.4th 1112, 1126; Doheny Park Terrace HOA v. Truck Ins. 
Exchange (2005) 132 Cal.App.4th 1076, 1098-99; Berger v. California 
Insurance Guarantee Assn (2005) 128 Cal.App.4th 989, 1006.) 

Cause of Action No. 2 

Mojave’s second cause of action seeks to “enjoin or otherwise prevent 
implementation of the Extraction Fee as currently adopted.” (FAP ¶ 
344.)  Defendants argue that since the enabling Ordinance, No. 02-20, 
was subsequently superseded by Ordinance No. 05-20 and Mojave is 
challenging Ordinance No. 05-20 in its third cause of action, there is 
nothing to enjoin via the second cause of action, so it is moot.  (See FAP 
¶¶ 217-220, 350-374; Code Civ. Proc., § 430.10(e).)   

In Opposition, Plaintiffs claim this cause of action is not moot because it 
“has been damaged by all three Extraction Fee Ordinances and seeks a 
refund for fees paid pursuant to the three unlawfully adopted 
ordinances.”  (Opp. at 16.)   



Defendants reply that Mojave has not plead compliance with the 
applicable refund statute (Wat. Code § 10726.6(d)), but does 
acknowledge amendment is freely permitted.  (Lee v. Los Angeles City. 
Metro. Transp. Auth. (2003) 107 Cal. App. 4th 848, 854 [“It is an abuse 
of discretion to deny leave to amend if there is a reasonable possibility 
that the pleading can be cured by amendment.”]; see also Reply at 13.)   

The demurrer as to the second cause of action is SUSTAINED with 20 
days leave to amend. 

Cause of Action Nos. 6, 14–18 

There is no dispute Mojave is currently extracting groundwater from the 
Basin without paying the Replenishment Fee.  (RJN, pp. 464-471, Ex. 8, 
Stiefvater Decl., ¶¶ 17, 24, 33, 38; pp. 309-327, Exs. 2-4; Declaration of 
April Keigwin.)  Implicitly conceding the Court has already ruled on this 
issue, Mojave “requests that its ‘pay first, litigate later’ arguments from 
its Application for a Temporary Restraining Order and Order to Show 
Cause re Preliminary Injunction be incorporated by reference 
herein.”  (Opp. at 12.)  Mojave asserts this principle does not apply as 
broadly as Defendants assert.     

Now, as then, Mojave argues that fees adopted under SGMA may be 
challenged two ways and Mojave has elected to challenge the fee without 
first paying, as permitted by statute.  (Reply at 12–14, citing Wat. Code 
§ 10726.6)  Mojave is incorrect for all the reasons set forth in the Court’s 
May 25, 2021 Minute Order, incorporated herein by reference, in which 
the Court explained in great detail why the pay first litigate later rule 
applies to Mojave’s challenge to the Replenishment Fee.  (RJN, p. 452, 
Ex. 7, Court’s May 25, 2021 Minute Order [California taxpayer must 
ordinarily pay the tax before commencing a court action to challenge the 
collection of the tax]; see also Reid v. City of San Diego (2018) 24 Cal. 
App.5th 343 (due process does not require that a litigant be given both 
prepayment and post-payment remedies.) 

In sum, there is nothing in the text of Wat. Code, § 10726.6 subsections 
(c) or (e) that can be read to excuse making the payment when due 
even if litigation has been commenced.  On the contrary, the pay first 
principle is explicitly included in subsection (d) where it instructs that the 
fee may be paid under protest and states “Payments made and actions 
brought under this section shall be made and brought in the manner 
provided for the payment of taxes under protest and actions for refund of 
that payment…” (emphasis added.) 

Additionally, despite Mojave’s assertion that cause of action nos. 13, 14, 
15, 16, 17, and 18 involve “discrete challenges,” (Opp. at 12), these 
causes of action, at base, seek to challenge and impede Defendants’ 
collection of the Replenishment Fee.  Specifically, Mojave has alleged it is 
the size of the Replenishment Fee that functions to deprive it of its 
alleged right to groundwater.  (FAP, 14th COA, ¶ 502 [“The 
Replenishment Fee is set at such a level that there is no economically 
beneficial use of Plaintiffs’ water rights”]; 15th COA, ¶ 506 [alleging 



deprivation of right by “forcing [Mojave] to pay the Replenishment Fee”]; 
16th COA, ¶ 514 [“curtailment of 

[Mojave’s] groundwater rights unless they paid up to $14,910,000 per 
year”]; 17th COA, ¶ 517 [“Plaintiffs are unable to exercise their water 
rights because no feasible use of groundwater would recoup sufficient 
revenue to cover the cost”]; 18th COA, ¶ 523 [same].)  Accordingly, as 
any adjudication of Mojave’s rights involves the Replenishment Fee, the 
pay first, litigate later rule applies for the reasons explained above and in 
the Court’s May 25, 2021 Minute Order.  Furthermore, Mojave has 
provided no authority holding that the imposition of a groundwater 
extraction fee constitutes a taking. 

Mojave has not requested leave to amend as to these causes of action, 
has not shown how it would cure these defects, and so the Court will 
grant none.  (See, e.g., Maxton v. Western States Metals (2012) 203 
Cal.App.4th 81, 95 (petitioner seeking to amend a pleading to correct a 
defect raised by demurrer must show in what manner she can amend the 
pleading and how that amendment will change the legal effect of her 
pleading.) 

The demurrer to Cause of Action Nos. 6, 13, 14, 15, 16, 17, and 18 is 
SUSTAINED without leave to amend.   

Cause of Action Nos. 10–13 

The demurrer is moot.  These causes of action were voluntarily dismissed 
by Plaintiffs on July 23, 2021.  (ROA 197.) 

Defendants’ Request for Judicial Notice 

Request for Judicial Notice (Exhibits 1–8) is GRANTED (Cal. Evid. Code 
§§ 452(b), (c), (d), (h), and 453.) 

Moving party to give notice. 

  

The Demurer to Cause of Action Nos. 1–5 in the First Amended Verified 
Petition for Writ of Mandate and Complaint (ROA 43) by Defendants 
Indian Wells Valley Groundwater Authority and Board of Directors of the 
Indian Wells Valley is SUSTAINED in part and OVERRULED in part. 

Meet and Confer 

The declaration lacks detail, but Defendants assert it was done 
telephonically before filing.  (Brochard Decl.)  No challenge by Plaintiffs, 
so this is sufficient.  (CCP § 430.41.) 

Cause of Action Nos. 2–5 



Respondent demurs to these causes of action on the grounds that the 
Court has no jurisdiction over the causes of action, and/or the causes of 
action fail to state facts sufficient to constitute a cause of action. (Code 
Civ. Proc., § 430.10(a), (e).) 

Plaintiffs seek to invalidate or impede collection of the Extraction Fee and 
Replenishment Fee.  (Petition, ¶¶ 1, 2, 109-133; Prayer for Relief, ¶¶ 1, 
4, 5.)  The second cause of action seeks a declaration that these fees 
violate constitutional and statutory requirements (Petition, ¶ 116), and 
SVM seeks to enjoin the collection of these fees (Petition, Prayer for 
Relief, ¶ 4).   

Defendants assert Searles has not plead it paid those fees and so cannot 
challenge them under the pay first, litigate later rule.  (State Bd. Of 
Equalization v. Superior Court (1985) 39 Cal.3d 633, 643 [holding a 
demurrer should have been sustained without leave to amend where the 
plaintiff failed to pay the full tax prior to filing suit]; Writers Guild of 
America, West, Inc. v. City of Los Angeles (2000) 77 Cal.App.4th 475, 
483 [sustaining demurrer and holding plaintiff “must make a tax 
payment and sue in superior court for a refund, at which time they may 
fully litigate all of their contentions made here”].)   

Searles asserts these causes of action allege much more than an illegal 
Replenishment Fee and there is no legal duty to pay a fee in order to 
attack a GSP for its failure to properly consider the parties’ groundwater 
rights. Nor is there any requirement to pay a fee and then litigate 
defendants’ erroneous groundwater basin yield determinations.  (See 
Pet. ¶¶ 19-49, 50–55, 59-68, and 93-95.)  

Defendants assert that causes of action 2-5 do not seek to set aside the 
IWVGA’s GSP—that occurs in the 1st COA. (Pet. ¶ 108.) However, the 
2nd-5th causes of action attack the IWVGA’s implementing actions which 
resulted in the Replenishment Fee, which they seek to have declared 
unconstitutional or a finding that it constitutes a taking. (See Pet. ¶¶ 
116, 123, 124, 126, 132, 133.) These causes of action are subject to the 
Pay First Rule.  (Peterson v. Cellco Partnership (2008) 164 Cal.App.4th 
1583, 1595) (When examining a demurrer to a cause of action, the 
courts “look beyond the claims label, which is not dispositive” and “focus 
on the complaint’s ‘actual gravamen’ [citation], on its ‘facts alleged.’”)  

Searles requests that its filings and arguments in connection with the ex 
parte application and motion for preliminary injunction be incorporated 
by reference herein.   As then, Searles argues the SGMA does not 
mandate the payment of contested fees, but expressly states that a fee 
challenger “may” pay fees under protest before challenging the fee. 
(Water Code 10726.6(e). Section 10726, subdivisions (d) and (e) state 
that “Any person may pay a fee imposed pursuant to [ the SGMA 
provisions authorizing the fees at issue in this action. . . . ] Except as 
otherwise provided in this section, actions by a groundwater 
sustainability agency are subject to judicial review pursuant to Section 
1085 of the Code of Civil Procedure.”  (Opp. at 11.)   



Defendants correctly point out the Court has already examined this issue 
and agreed that payment of the fee is not optional as it would make no 
sense to be able to avoid the fee.  (RJN, Ex. 3, Court’s May 25, 2021 
Minute Order; Water Code § 10726.6(d).) Searles is also wrong for all 
the reasons set forth in the Court’s May 25, 2021 Minute Order, 
incorporated herein by reference, in which the Court explained in great 
detail why the pay first litigate later rule applies to the challenge to the 
Replenishment Fee.  (RJN, Ex. 3, Court’s May 25, 2021 Minute Order 
[California taxpayer must ordinarily pay the tax before commencing a 
court action to challenge the collection of the tax]; see also Reid v. City 
of San Diego (2018) 24 Cal. App.5th 343 (due process does not require 
that a litigant be given both prepayment and post-payment remedies.) 

Searles also re-argues that pay first, litigate later applies only to actions 
against the State or officers thereof and the Authority is neither. (Opp. at 
10–11 [citing City of Anaheim v. Superior Court (2009) 179 Cal.App.4th 
825, 832].)  This is incorrect.  (Flying Dutchman, 93 Cal.App.4th 1129, 
1137 (Disagreeing with the plaintiff's assertion that the pay first, litigate 
later rule applies only to state-imposed taxes, the appellate court 
concluded that, as a matter of public policy, the “prepayment 
requirement for obtaining judicial review applies equally to local taxes as 
well as state taxes.”)   

In sum, there is nothing in the text of Wat. Code, § 10726.6 subsections 
(c) or (e) that can be read to excuse making the payment when due 
even if litigation has been commenced.  On the contrary, the pay first 
principle is explicitly included in subsection (d) where it instructs that the 
fee may be paid under protest and states “Payments made and actions 
brought under this section shall be made and brought in the manner 
provided for the payment of taxes under protest and actions for refund of 
that payment…” (emphasis added.) 

The demurrer is SUSTAINED with 20 days leave to amend. 

Cause of Action No. 1 

Defendants demur to this cause of action on the ground it is uncertain. 

(Code Civ. Proc., § 430.10(f).)  However, as Plaintiffs correctly point out, 
the mandamus they allege for purposes of demurrer does not matter so 
long as the allegations support one, which Defendants do not 
challenge.  (See Woods v. Superior Ct. (1981) 28 Cal. 3d 668, 674 
[Where conceded that a cause of action for some form of extraordinary 
relief was stated, demurrer to petition for administrative demurrer was 
properly overruled, even if petitioner should have been seeking ordinary 
mandamus].) 

On Reply, Defendants argue that the pay first rule should apply to this 
cause of action as well, but having relied solely on uncertainty in the 
opening brief, that argument is forfeited.  (See Inyo Citizens for Better 
Planning v. Board of Supervisors (2009) 180 Cal.App.4th 1, 14 n.2. It is 



improper to raise a new contention in a reply brief. Failure to raise it in 
the moving papers forfeits the contention.) 

The demurrer is OVERRULED. 

Defendants’ Request for Judicial Notice 

Request for Judicial Notice (Exhibits 1–3) is GRANTED (Cal. Evid. Code 
§§ 452(d), (h), and 453.) 

Moving party to give notice. 

  

  
5. Olen Properties 

Corp. vs. City of 
Newport Beach 

Intervenors YIMBY Law, People for Housing Orange County (A Chapter of 
Yimby Action), and Californians For Homeownership, Inc. 
(“Californians”)  request for order for leave to intervene as real parties in 
interest is GRANTED. 

RELEVANT AUTHORITY 

Intervenors seek to intervene based on Code of Civil Procedure section 
387, which allows for both mandatory and, as Intervenors seek here, 
permissive intervention.   

Under the permissive provision, upon timely application, the court may 
permit a nonparty to intervene in an action if the person has an interest 
in the matter in litigation, or in the success of either of the parties, or an 
interest against both.  (Code Civ. Proc. § 387(d)(2).)  More specifically, 
“the trial court has discretion to permit a nonparty to intervene when the 
following factors are met: (1) the proper procedures have been followed; 
(2) the nonparty has a direct and immediate interest in the litigation; (3) 
intervention will not enlarge the issues in the litigation; and (4) the 
reasons for intervention outweigh any opposition by the parties presently 
in the action. [Citation.]”  (Reliance Ins. Co. v. Superior Court (2000) 84 
Cal.App.4th 383, 386.)   

MERITS 

Proper Procedures 

The Court finds the procedures have been followed—the proposed 
Answer in Intervention has been filed.  (Code Civ. Proc. § 387(c); ROA 
71.) 

Direct and Immediate Interest 

The Court finds that Intervenors and its members have a direct and 
immediate interest in ensuring that the approved 312 residential unit 
development at-issue, The Residences at 4400 Von Karman, be built 



without delay.  Petitioner’s argument that Intervenor’s interests are 
adequately represented is not relevant to the Court’s examination of the 
factors permitting permissive intervention.  (Code Civ. Proc. § 
387(d)(2).) 

Expansion of the Issues  

Petitioner asserts “the specter” of attorneys' fees impermissibly enlarges 
the issues, but no authority is cited and the Court is aware of none that 
so interprets “issues.”  Based on the Answer in Intervention, it does not 
appear the disputed issues in the case will be enlarge.  

Weighing Intervention Against Opposition 

The Court finds the reasons for intervention outweigh the reasons to 
deny it.  Petitioner asserts it is burdensome to respond to dual briefing 
and requests Intervenors and Respondents be permitted 30 pages 
collectively.  Respondents request that the 30 pages allocated to them 
not be shared with Intervenors 

The Court permitted 30 pages before intervention and would not have 
done so at this stage.  However, the Court believes there is a fair degree 
of overlap in the positions of Intervenors and Respondents and the 
parties can figure out how to avoid duplication such that Intervenors are 
limited to 15 pages.   

Objections to Evidence (Nos 1-[37]) 

Petitioner’s objections are OVERRULED. 

Request for Judicial Notice (Exhibits A–G) 

Intervenor’s request is GRANTED. 

Intervenors are instructed to comply with C.C.P. § 387(e) by separately 
filing the Complaint in Intervention within 10 days and serving a copy of 
the Court’s Minute Order granting this motion, as directed in the statute. 

  
6. Golden, Chapter 

7 Trustee vs. 
MedPro Group 
Inc. 

Defendant MedPro Group Inc. d/b/a Medical Protective Corporation of 
California (“Medpro”) motion for a protective order excusing MedPro from 
responding to Plaintiff’s Special Interrogatories, Sets Twelve and 
Thirteen, is GRANTED. 

General Authority 

CCP § 2030.040(a) provides a number of specific 

grounds for the use of more than 35 special interrogatories: 



“(1) The complexity or the quantity of the existing and potential issues in 
the particular case. 

(2) The financial burden on a party entailed in conducting the discovery 
by oral deposition. 

(3) The expedience of using this method of discovery to provide to the 
responding party the opportunity to conduct an inquiry, investigation, or 
search of files or records to supply the information sought.” 

Unlike most protective orders in discovery, where more than 35 specially 
prepared interrogatories have been served with a “declaration of 
necessity,” and the responding party seeks a protective order, the 
burden is on the propounding party to prove the number of questions is 
justified. CCP § 2030.040(b).  To meet that burden of proof, the 
propounding party must establish facts that specifically support the 
reasons given in the declaration, e.g., that the potential issues in the 
case are unusually complex or numerous. CCP § 2030.040(a)(1). 

  

Here, the Court finds the original declarations submitted in support of the 
at-issue discovery lacking.  The declaration submitted in opposition 
largely focuses on what Defendant has not argued in its motion rather 
than justifying the necessity of having Defendant provide responses to 
what will total 276 SROGs.  While Plaintiff is correct the raw number is 
not determinative, it does provide the Court a degree of skepticism that 
the topics covered in the at-issue discovery have not already been 
covered.   

Indeed, upon review, for example, SROG Set 13 contains numerous 
inquiries related to Emma Borges’ life expectancy, yet that topic appears 
to have been already covered by SROG Set 4.  (Compare Mathis Decl. 
Exs. C and N.)  Similarly, as Defendant points out, the loss of earnings 
topic, which is covered in Set 12, was addressed in Set Nine and inquired 
into during multiple depositions.  (Reply at 8–9.)  

The Court also disagrees with Plaintiff’s blanket assertion that the at-
issue discovery is a more expedient method to obtain discovery.  For 
example, a deposition would be a far more expedient way to obtain the 
type of information requested in Set 12, No. 9:  “If YOU took any action 
in 2016 to discover the potential value of Emma Borges’ potential loss of 
earning claim, please de-scribe each such action.)   Additionally, as 
Defendant points out in reply, it is not clear why each of these topics was 
not exhausted in prior depositions. 

Moving party to give notice. 
7. Reyes vs. 

Imperial 
Sprinkler Supply, 
Inc. 

Motion to Compel Arbitration: CONTINUED to 10/28/21 



8. Martinez vs. 
Active Plating, 
Inc. 

Defendant Active Plating, Inc’s Motion Judgment on the Pleadings 
pursuant to CCP § 438 is DENIED. 

Code of Civil Procedure section 438(c)(1)(B)(ii), permits a defendant to 
move for judgment on the pleadings on the ground that “[t]he complaint 
does not state facts sufficient to constitute a cause of action against that 
defendant.” A motion for judgment on the pleadings is the equivalent to 
a demurrer in that “[t]he grounds for motion ... shall appear on the face 
of the challenged pleading or from any matter of which the court is 
required to take judicial notice.” (Code Civ. Proc., § 438(d).) A party may 
make a motion for judgment on the pleadings even though “[t]he moving 
party has already demurred to the complaint or answer, as the case may 
be, on the same grounds as is the basis for the motion provided for in 
this section and the demurrer has been overruled, provided that there 
has been a material change in applicable case law or statute since the 
ruling on the demurrer.” (Code Civ. Proc., § 438(d).) 

Here, Defendant seeks to dismiss complaint for failure to satisfy the pre-
filing requirements of Labor Code § 2699.3 (“PAGA”).  While Defendant 
acknowledges that Plaintiff’s class action complaint does not expressly 
assert a PAGA claim, because the “complaint seeks solely to recover the 
‘penalties’ normally assessed by the agency” (Mot. at 5) “Plaintiff has 
brought a under PAGA no matter what label he chooses to affix to those 
claims.” (Reply at 2.) 

Defendant is mistaken. 

First, Defendant concedes that Plaintiff seeks a variety of remedies in 
addition to penalties. (See, e.g., Mot. at 3 [“in his first cause of action, 
Plaintiff alleges that Active violated Labor Code § 1194…”]; Mot. at 4 [In 
“PFR number one, Plaintiff requests ‘[d]amages and restitution’”]; Mot. at 
4 n.2 [“PFR numbers two and three seek declaratory judgment that the 
meal and rest period provisions of the Labor Code were violated. PFR 
number four seeks preliminary and permanent injunctive relief to bar 
company policies that resulted in the alleged Labor Code violation. PFR 
number five seeks an accounting to obtain the contact information for all 
Active former employees. Finally, PFR numbers eight and nine seek costs 
and attorney’s fees.”].) 

Second, exhaustion of administrative remedies before the Labor 
Commissioner is not a prerequisite to a civil action. (Reynolds v. Berment 
(2005) 36 Cal.4th 1075, 1085.)  For example, an employee may file an 
ordinary civil action against the employer for the wages required by 
statute. (Labor Code § 1194.)  The employee may also pursue an action 
for a violation of Business & Professions Code §17200, et seq. to recover 
unpaid wages as a restitutionary remedy. (Berment, supra, at 1084-
1085.) 

Dunlap v. Superior Ct. (2006) involved, as here, claims under Labor Code 
§§ 226.7 and 512 and the same challenge regarding pre-filing exhaustion 
was made. 142 Cal. App. 4th 330.  There, the Court recognized that 
PAGA is an alternative and “does not purport to be the exclusive remedy 



for addressing Labor Code violations. Section 2699 states in pertinent 
part at subdivision (g)(1): ‘Nothing in this part [i.e., the PAG Act] shall 
operate to limit an employee's right to pursue or recover other remedies 
available under state or federal law, either separately or concurrently 
with an action taken under this part.”"  (Id, at 336.)  Penalties that were 
recoverable before PAGA are readily available in a private right of 
action.  (Id. at 620 [“Not all statutory penalties are ‘civil penalties’ 
subject to the exhaustion requirements of the PAG Act…One must 
‘distinguish between a request for statutory penalties provided by the 
Labor Code for employer wage-and-hour violations, which were 
recoverable directly by employees well before the [PAG] Act became part 
of the Labor Code, and a demand for ‘civil penalties,’ previously 
enforceable only by the State's labor law enforcement agencies.’”].) 

Defendant provides no support and develops no argument to support the 
conclusion that the only penalties sought by Plaintiff are available under 
PAGA and the motion is therefore DENIED.  (See People v. Stanley 
(1995) 10 Cal.4th 764, 793 (Apparently, defendant is “assuming this 
court will construct a theory supportive of” his claims, but that “is not our 
role.”) 

Responding party to give notice. 

  
9. Ferrer vs. Easter 

Seals Southern 
California, Inc. 

Pursuant to the parties’ stipulation per CCP § 437c(t), and the Court’s 
Order (ROA 389), Defendant Easter Seals Southern California, Inc. seeks 
summary adjudication of the statute of limitations issue—as alleged in 
the Third Amended Complaint, the claims on behalf of those employed in 
the Life Skills Coach position relate back to no earlier than the date 
notice was provided, or the date Plaintiff actually filed his Third Amended 
Complaint. 

A. General Principles for Summary Adjudication 

A defendant moving for summary judgment or adjudication bears the 
initial burden of production to make a prima facie showing of the 
nonexistence of any triable issue of material fact…” (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal. 4th 826, 850.) “A prima facie showing is one 
that is sufficient to support the position of the party in question.” (Id. at 
851.) It may do this by demonstrating the action has no merit, that 
plaintiff cannot prove an element of his or her claim, or that it has a 
complete defense entitling it to judgment as a matter of law. (Code Civ. 
Proc., § 437c(p)(2); Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 850-851.) If a plaintiff has pleaded several theories, the defendant 
has the burden of demonstrating there are no material facts requiring 
trial on any of them. (Carlsen v. Koivumaki (2014) 227 Cal.App.4th 879, 
889.) 

If a defendant fails to meet this initial burden, the plaintiff need not 
oppose the motion and the motion must be denied. (Binder v. Aetna Life 
Ins. Co. (1999) 75 Cal.App.4th 832, 840.) If the defendant meets this 
initial burden, however, the burden shifts and the plaintiff establish, by 



means of competent and admissible evidence that a triable issue of 
material fact still remains. (Code Civ. Proc., § 437c(p)(2); id. at 850–
851.)  

The moving party’s papers are to be strictly construed, while the 
opposing party’s papers are to be liberally construed. (Committee to 
Save Beverly Highland Homes Ass’n v. Beverly Highland (2001) 92 
Cal.App.4th 1247, 1260.)  A court may not make credibility 
determinations weigh the evidence on a motion for summary judgment 
or adjudication, and all evidentiary conflicts are to be resolved against 
the moving party. (McCabe v. American Honda Motor Corp. (2002) 100 
Cal.App.4th 1111, 1119.)  “A motion for summary adjudication shall be 
granted only if it completely disposes of a cause of action, an affirmative 
defense, a claim for damages, or an issue of duty.” (C.C.P. § 437c(f)(1).) 

Per C.C.P. § 437c(t), “[n]otwithstanding subdivision (f), a party may 
move for summary adjudication of a legal issue or claim for damages 
other than punitive damages that does not completely dispose of a cause 
of action, affirmative defense, or issue of duty pursuant to this 
subdivision.” 

B. Relation Back 

Under the relation back doctrine, an amendment “relates back” to the 
date the original complaint was filed when it: (1) rests on the same 
general set of facts; (2) seeks recovery for the same injury; and (3) 
refers to the same incident in the original complaint. (Barrington v. A.H. 
Robins Co. (1985) 39 Cal.3d 146, 151.)  “In determining whether the 
amended complaint alleges facts that are sufficiently similar to those 
alleged in the original complaint, the critical inquiry is whether the 
defendant had adequate notice of the claim based on the original 
pleading. ‘The policy behind statutes of limitations is to put defendants 
on notice of the need to defend against a claim in time to prepare a fair 
defense on the merits. This policy is satisfied when recovery under an 
amended complaint is sought on the same basic set of facts as the 
original pleading.”  (Pointe San Diego Residential Community, L.P. v. 
Procopio, Cory, Hargreaves & Savitch, LLP (2011) 195 Cal.App.4th 265, 
277.)  “An amended complaint relates back to an earlier complaint if it is 
based on the same general set of facts, even if the plaintiff alleges a 
different legal theory or new cause of action.”  (Id.) 

1. Same General Facts 

Defendant correctly asserts the relation back doctrine requires a 
comparison of the factual allegations of the original and amended 
complaint because “a plaintiff who changes the essential facts upon 
which recovery is sought is not entitled to the benefits of the relation-
back doctrine.”  (Mot. at 13 [quoting Scholes v. Lambirth Trucking Co. 
(2017) 10 Cal.App.5th 590, 598].)  Defendant also correctly asserts that 
an amended Complaint will relate back to the original complaint “so long 
as recovery is sought in both pleadings on the same general set of facts.” 



(Mot. at 14 [quoting Smeltzley v. Nicholson Manufacturing Co. (1977) 18 
Cal.3d 932, 934].) 

However, then without any analysis or authority, Defendant jumps to the 
conclusion that “Plaintiff’s addition of Life Skills Coaches to the putative 
class definition in the TAC changed the essential facts upon which 
recovery is sought, negating application of the relation-back doctrine.” 
(Mot. at 14.)  This conclusion relies entirely on the contention that 
“Plaintiff had to include additional facts to support his claims on behalf of 
Life Skills Coaches. In the original Complaint, the FAC and the SAC, there 
were no allegations that Life Skills Coaches suffered violations.”  (Mot. at 
14 [citing UMF 62, 70, 78].)   

Defendant implies Plaintiff had to rely upon “additional facts”, but this is 
misleading.  In fact, it can only refer to the insertion of “and/or Life 
Coaches” into eight lines of the complaint, because that is the only thing 
that was added.  (ROA 198 at 2.)  Why these are “essential facts” 
precluding application of relation back, Defendant does not say.   

Similarly, Defendant also argues the “recovery sought in the TAC does 
not rest on the same general set of facts as that set forth in the original 
Complaint. The recovery sought in Plaintiff’s original Complaint was for 
Job Coaches who allegedly suffered wage-hour violations. By contrast, 
the recovery Plaintiff now seeks in his TAC is for Job Coaches and Life 
Skills Coaches who have allegedly suffered wage-hour violations.” (Mot. 
at 14.) 

Defendant also repeatedly asserts it did not receive notice of the 
inclusion of life coaches in the class until the TAC was filed (03-12-19) 
or, at the earliest, when Plaintiff sought leave to file the TAC (02-06-
19.)  (Mot. at 12.)  However, the date of notice standing alone is not 
important.  The relevant inquiry is whether Defendant lacked sufficient 
notice to prepare a defense on the merits.  (Pointe San Diego Residential 
Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011) 
195 Cal.App.4th 265, 277. [“The policy behind statutes of limitations is 
to put defendants on notice of the need to defend against a claim in time 
to prepare a fair defense on the merits.”].)  Defendant has failed to even 
argue the point, nor likely could it because neither the claims nor the 
remedies have changed since the Complaint was filed.  (Compare Compl. 
with TAC.) 

Defendant cites a Ninth Circuit case (Williams), which articulated that 
claims share a common core of operative facts if they rely upon the same 
evidence to prove each claim.  (Mot. at 16.)  Defendants assert that is 
not the case here because the “time and pay records for Job Coaches are 
not the ‘same evidence’ as the time and pay records for Life Skills 
Coaches. (Mot. at 17.)  

“Same evidence” is not part of the operative test, but this contention 
begs the question what qualifies as same evidence under this 
test?  Defendant does not say nor purport to evaluate any evidence in 



this case.  Depending on the definition, the evidence from Job Coach to 
Job Coach could be different. 

2.    Recovery for the Same Injury 

Plaintiff argues whether called a “Job Coach” or a “Life Skills Coach”, 
these employees were subject to the same labor policies and practices on 
the part of Defendant, which have been the subject of this proposed 
class action from inception, including the failure to provide proper meal 
and rest periods, off-the-clock work, and uncompensated time associated 
with the preparation of post-shift reports.  None of the claims or 
remedies have not changed.  (Opp. at 14) 

Defendant does not appear to address this factor and thus concedes 
it.  (See People v. Stanley (1995) 10 Cal.4th 764, 793 (Apparently, 
defendant is “assuming this court will construct a theory supportive of” 
his claims, but that “is not our role.”)  

3.    Same Incident 

Plaintiff argues the original complaint and the TAC seek recoveries based 
on the same incident, including the failure to provide proper meal and 
rest periods, off-the-clock work, and uncompensated time associated 
with the preparation of post-shift reports.  (Opp. at 15.) 

Defendant does not appear to address these factors or does so 
unintelligibly, and thus they are conceded.  (See People v. Stanley 
(1995) 10 Cal.4th 764, 793 (Apparently, defendant is “assuming this 
court will construct a theory supportive of” his claims, but that “is not our 
role.”)    

As it did in the Complaint, Plaintiff alleges in the TAC, among other 
things, that Defendant failed to provide proper meal and rest periods and 
compensate off-the-clock work.  (See TAC ¶¶  49–91.)  None of the 
claims or remedies appear to have changed since the original complaint 
and as stated above, Defendant has provided no argument or authority 
that the addition of class members means it is a different “injury” or a 
different “incident.” 

Defendant has thus failed to make a prima facie showing it is entitled to 
summary adjudication as a matter of law.  Accordingly, the burden does 
not shift to Plaintiff and the Court need not consider the arguments in 
opposition.  However, even assuming the burden had shifted, the Court 
would find that Plaintiff has easily met its burden to show that triable 
issues of material fact remain. 

The motion is DENIED. 

Defendant’s Evidentiary Objections (Nos 1–54) 



  
  
  
  
  

Objection Nos. 1–3, 9, 17–18 are SUSTAINED; all other objections are 
OVERRULED. 

Plaintiff’s Evidentiary Objection 

The objection to the Declaration of Kathleen Kolenda is OVERRULED.  

Plaintiff’s Request for Judicial Notice 

Request for Judicial Notice (Exhibits A–F) is GRANTED. (Cal. Evid. Code 
§§ 452(d) and 453.) 

  

  

Status Conference 
10. Carrington 

Mortgage 
Services, LLC vs. 
Maxum Specialty 
Ins. Group 

Defendant Carrington Mortgage Services LLC Motion for Summary 
Judgment and/or Adjudication 

Continued to 8/26/21 

Defendant National Union Fire Insurance Company Motion for Summary 
Judgment and/or Adjudication 

Continued to 8/26/21 

Defendant Starstone Specialty Insurance Company Motion for Summary 
Judgment and/or Adjudication 

Continued to 8/26/21 

Defendants: Maxum Indemnity Company Motion for Summary Judgment 
and/or Adjudication 

Continued to 8/26/21 

Status Conference 

Continued to 8/26/21 

  
11.     
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