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RICHARDS, WATSON & GERSHON

A Professional Corporation
JAMES L. MARKMAN (BAR NO. 43536)
jmarkman@rwglaw.com
B. TILDEN KIM (BAR NO. 143937)
tkim@rwglaw.com
KYLE H. BROCHARD (BAR NO. 293369)
kbrochard@rwglaw.com
JACOB METZ (BAR NO. 341565)
jmetz@rwglaw.com
350 South Grand Avenue, 37th Floor
Los Angeles, California 90071
Telephone: 213.626.8484
Facsimile: 213.626.0078

Attorneys for Defendants and Respondents

INDIAN WELLS VALLEY GROUNDWATER
AUTHORITY and BOARD OF DIRECTORS OF THE
INDIAN WELLS VALLEY GROUNDWATER
AUTHORITY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ORANGE, CIVIL COMPLEX CENTER

SEARLES VALLEY MINERALS, INC, Case No. 30-2021-01187589-CU-WM-CXC

Plaintiff, (Consolidated with Case No. 30-2021-
V. 011880890-CU-WM-CXC; Related Case
Nos. 30-2021-01187275-CU-OR-CJC)
INDIAN WELLS VALLEY

GROUNDWATER AUTHORITY, etal., | ANSWER TO FIRST AMENDED
PETITION FOR WRIT OF MANDATE
Defendants and Respondents. | AND COMPLAINT

Assigned for All Purposes To Hon. William
D. Claster
Dept.: CX104

Action Filed: September 30, 2020
Trial Date:  None Set

[Exempt from filing fees pursuant to Govt. Code § 6103]

Respondents and Defendants Indian Wells Valley Groundwater Authority and the
Board of Directors of the Indian Wells Valley Groundwater Authority (collectively
“Defendants’) hereby answer the First Amended Petition for Writ of Mandate and

Complaint for Declaratory and Injunctive Relief filed on August 25, 2021 by Petitioner and

ANSWER TO FIRST AMENDED PETITION FOR WRIT OF MANDATE AND COMPLAINT

13005-0004\2771874v1.doc




RICHARDS WATSON GERSHON
ATTORNEYS AT LAW - A PROFESSIONAL CORPORATION

/|

O 00 3 O »n B~ W N =

N N NN N N N N N = e e e e e e
O N AN W»nm kA WD = DO VO NN WD = O

Plaintiff Searles Valley Minerals, Inc., (“Plaintiff”) as follows:

1. Pursuant to Section 431.30(d) of the California Code of Civil Procedure, the
Defendants generally and specifically deny each and every allegation contained in the
Petition and Complaint and further deny that Plaintiff is entitled to any relief as against the
Defendants.

2. The Defendants deny that they are liable in the manner alleged, in any amount

or at all. As separate, distinct and affirmative defenses, the Defendants allege as follows:

FIRST AFFIRMATIVE DEFENSE

(Failure to State Facts Sufficient to Constitute a Cause of Action)
The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, for failure to state facts sufficient to constitute a cause of action.

SECOND AFFIRMATIVE DEFENSE

(Failure to Join Necessary and Indispensable Parties)
The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, pursuant to Code of Civil Procedure section 389 on the grounds of failure to join
necessary and indispensable parties.

THIRD AFFIRMATIVE DEFENSE

(Consent)

The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, because the purported breaches and/or purported wrongful acts or omissions of the
Defendants were done with the consent of Plaintiff.

FOURTH AFFIRMATIVE DEFENSE
(Waiver)

The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, by the doctrine of waiver.
11
11

-
ANSWER TO FIRST AMENDED PETITION FOR WRIT OF MANDATE AND COMPLAINT

13005-0004\2771874v1.doc




RICHARDS WATSON GERSHON
ATTORNEYS AT LAW - A PROFESSIONAL CORPORATION

/|

O 00 3 O »n B~ W N =

N N NN N N N N N = e e e e e e
O N AN W»nm kA WD = DO VO NN WD = O

FIFTH AFFIRMATIVE DEFENSE

(Estoppel)
The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, by the doctrine of equitable estoppel.
SIXTH AFFIRMATIVE DEFENSE

(Justification, Privilege, Good Faith and Excuse)

The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, because any actions taken by the Defendants were done to protect its legitimate
interests, was justified, privileged and excused, was done in good faith, necessary under the
circumstances and did not proximately cause any loss to Plaintiff.

SEVENTH AFFIRMATIVE DEFENSE

(Failure to Name Known Parties)
The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, pursuant to Code of Civil Procedure sections 762.010 and 762.060(b) on the
grounds of failure to name all known parties and unknown parties with an interest.

EIGHTH AFFIRMATIVE DEFENSE

(Statutes of Limitations)

The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, by the applicable statutes of limitations, including Code of Civil Procedure sections
318, 319, 337, 337.1, 337.17, 338, 339, 339.5, 340, 343, 344, 860, 869 and/or Government
Code section 12654.

NINTH AFFIRMATIVE DEFENSE
(Laches)

The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, by the doctrine of laches.

TENTH AFFIRMATIVE DEFENSE

(Lack of Jurisdiction)
The Complaint, and each purported cause of action alleged therein, is barred, in whole

3.
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or in part, as the Court lacks jurisdiction as a result of Plaintiff’s failure to join necessary and
indispensable parties.

ELEVENTH AFFIRMATIVE DEFENSE

(Defect or Misjoinder of Parties)
The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because there is a defect (nonjoinder) and/or misjoinder of parties as Plaintiff has,
among other things, failed to name necessary and/or indispensable parties.

TWELFTH AFFIRMATIVE DEFENSE

(Failure to do Equity)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because of Plaintiff’s failure to do equity in the matters alleged in the Complaint,
and to the extent the Complaint was not commenced and has not been prosecuted in good
faith and for a proper purpose.

THIRTEENTH AFFIRMATIVE DEFENSE

(Uncertainty/Unenforceability)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because the Complaint is uncertain as to the groundwater basin conditions which
Plaintiff seek to support a physical solution.

FOURTEENTH AFFIRMATIVE DEFENSE
(Unclean Hands)

To the extent Plaintiff by virtue of their conduct come to this action with unclean
hands, Plaintiff is barred from bringing this action against the Defendants.

FIFTEENTH AFFIRMATIVE DEFENSE

(No Loss of Economic Benefit)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because Plaintiff has not suffered the loss of any economic benefit, advantage, or
relationship as the result of any alleged actions by the Defendants.

11
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SIXTEENTH AFFIRMATIVE DEFENSE

(Unreasonable Use of Water)

The Complaint, and each purported cause of action alleged therein, is barred, in whole
or in part, because Plaintiff’s use was and is unreasonable and not a beneficial use of water
under Article X, Section 2 of the California Constitution.

SEVENTEENTH AFFIRMATIVE DEFENSE
(Good Faith)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because the Defendants acted reasonably and in good faith at all times material
herein based on relevant facts and circumstances known to it at the time it so acted.

EIGHTEENTH AFFIRMATIVE DEFENSE

(Balancing the Equities)
The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because the equities in this case weigh against the relief that Plaintiff seeks.

NINETEENTH AFFIRMATIVE DEFENSE

(No Damages/Failure to Mitigate Damages)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because Plaintiff has not suffered any damages caused by the Defendants’ actions
or omissions, and/or have failed and neglected to mitigate their damages, if there were any,
and to the extent of such failure to mitigate, any damages awarded to Plaintiff under the
Complaint should be reduced accordingly.

TWENTIETH AFFIRMATIVE DEFENSE

(Unjust Enrichment)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because Plaintiff would be unjustly enriched if allowed to recover the relief
requested in the Complaint, in whole or in part.

11
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TWENTY-FIRST AFFIRMATIVE DEFENSE
(Willful Misconduct)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because the incidents alleged in the Complaint, if any, and Plaintiff’s damages, if
any, were directly and proximately caused, concurred in or contributed to by the willful
misconduct of Plaintiff.

TWENTY-SECOND AFFIRMATIVE DEFENSE

(Admissions)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, by admissions of Plaintiff and/or their predecessors-in-interest, including the
agents and/or officers thereof.

TWENTY-THIRD AFFIRMATIVE DEFENSE

(Reliance)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because the Defendants reasonably relied on the representations, acts, omissions
or other conduct of Plaintiff and/or their predecessors-in-interest, including the agents and/or
officers thereof, with respect to the alleged unlawful acts that are the subject of the Complaint.

TWENTY FOURTH AFFIRMATIVE DEFENSE
(Public Policy)

The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, as a matter of public policy of the State of California.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

(Assumption of the Risk)
The Complaint and each purported cause of action alleged therein, is barred, in whole
or in part, because Plaintiff voluntarily assumed the risk of damages, if any.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

(Incomplete Physical Solution)
The Complaint seeks relief that cannot be granted as sought, in that the Complaint

-6-
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seeks an incomplete physical solution that does not address all necessary technical,
hydrologic, hydrogeologic, and other Basin conditions, water rights, and other necessary
elements of a practical, equitable, and defensible physical solution.

TWENTY-SEVENTH AFFIRMATIVE DEFENSE

(Reservation of Defenses)

The Defendants has insufficient knowledge or information upon which to form a belief]
as to whether it may have additional, as yet unstated, separate affirmative defenses available,
particularly in light of the general, non-specific allegations of the Complaint. Accordingly,
the Defendants reserve the right to assert additional separate affirmative defenses in the event
discovery indicates they would be appropriate.

TWENTY-EIGHTH AFFIRMATIVE DEFENSE

(Pay First Rule)

Plaintiffs have failed to pay the Replenishment Fee and therefore are barred from
challenging the fee, or taking any action to impede collection of the fee under the pay first,
litigate later doctrine (“Pay First Rule”).

TWENTY-NINTH AFFIRMATIVE DEFENSE

Defendants alleges it adopted Resolution No. 01-20 (Adoption of the Groundwater
Sustainability Plan for the Indian Wells Valley Groundwater Basin (“GSP”’)) on January 16,
2020, and submitted the GSP to the Department of Water Resources (“DWR”) for
evaluation. Plaintiffs and other stakeholders submitted comment letters on the GSP to
Defendants and also to DWR. DWR has evaluated the GSP and, on January 13, 2022,
determined that the GSP is approved because it satisfies the objectives of SGMA and
substantially complies with GSP Regulations. No action to challenge DWR’s approval was
ever filed. Plaintiffs have also failed to file a validation action under Water Code section

10726.6(a).

PRAYER
1. That the Complaint be dismissed in its entirety and Plaintiff takes nothing by
way of their Complaint.
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2. That Plaintiff’s request and prayer for relief be denied; and

3. That the Court grant any and all other relief in favor of the Defendants that it

deems fair, just, equitable or otherwise.

Dated: April 24, 2023

RICHARDS, WATSON & GERSHON
A Professional Corporation

JAMES L. MARKMAN

B. TILDEN KIM

KYLE H. BROCHARD

JACOB METZ

By: %,. /Ww"\

WAMES L. MARKMAN

Attorneys for Defendants and Respondents
INDIAN WELLS VALLEY
GROUNDWATER AUTHORITY and
BOARD OF DIRECTORS OF THE
INDIAN WELLS VALLEY
GROUNDWATER AUTHORITY
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PROOF OF SERVICE

Mojave Pistachios, LLC; et al. v. Indian Wells Valley Groundwater Authority; et al.
Searles Valley Minerals Inc. v. Indian Wells Valley Groundwater Authority; et al.
Orange County Superior Court - Civil Complex Center
Lead Case No. 30-2021-01187589-CU-WM-CXC
Consolidated with Case No. 30-2021-01188089-CU-WM-CXC
Related to Case No. 30-2021-01187275-CU-OR-CIC
The Honorable James J. Di Cesare, Dept. C16

I, Marcella Correa declare:

I am a resident of the State of California and over the age of eighteen years and not a party
to the within action. My business address is 1 Civic Center Circle, PO Box 1059, Brea, California
92822. On April 24, 2023, I served the within document(s) described as:

ANSWER TO FIRST AMENDED PETITION FOR WRIT OF MANDATE AND
COMPLAINT

on the interested parties in this action as stated on the attached service list.

(BY ELECTRONIC SERVICE) By submitting an electronic version of the document(s) to
One Legal, LLC through their user interface at www.onelegal.com. [CCP § 1010.6(a)(C)]

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct.

Marcella Correa

Executed on April 24, 2023, at San Dimas, Cahfor
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SERVICE LIST

James A. Worth

McMURTREY, HARTSOCK & WORTH
2001 22nd Street, Suite 100

Bakersfield, California 93301

Telephone No.: 661.322.4417

Fax No.: 661.322.8123

Email: jim@mhwlegal.com

John C. Murphy, State Bar No. 94192

Douglas J. Evertz, State Bar No. 123066

Emily L. Madueno, State Bar No. 251721

MURPHY & EVERTZ LLP

650 Town Center Drive, Suite 550

Costa Mesa, California 92626

Telephone No.: 714.277.1700

Fax No.: 714.277.1777

Email: jmurphy@murphyevertz.com
devertz@murphyevertz.com
emadueno@murphyevertz.com

Scott S. Slater, Esq.

Robert J. Saperstein, Esq.

Amy M. Steinfeld, Esq.

Elisabeth L. Esposito, Esq.

Kimberly E. Leefatt, Esq.

Brownstein Hyatt Farber Schreck, LLP
1021 Anacapa Street, 2nd Floor

Santa Barbara, CA 93101

Tel.: (805) 963-7000

Fax: (805) 965-4333

Email: SSlater@bhfs.com;
RSaperstein@bhfs.com;
ASteinfeld@bhfs.com; EEsposito@bhfs.com;

kleefatt@bhfs.com

Eric L. Garner, Esq.

Jeffrey V. Dunn, Esq.

Wendy Y. Wang, Esq.

Sarah Christopher Foley, Esq.
Amanda K. Wells, Esq.

Katrina L. Wraight, Esq.

Best & Krieger LLP

18101 Von Karman Avenue, Suite 1000
Irvine, CA 92612

Tel.: (949) 263-2600

Fax: (949) 260-0972

Email: eric.garner@bbklaw.com;
jeffrey.dunn@bbklaw.com;
wendy.wang@bbklaw.com;
sarah.foley@bbklaw.com;
amanda.wells@bbklaw.com;
katrina.wraight@bbklaw.com

Attorneys for Respondent and Defendant
INDIAN WELLS VALLEY WATER
DISTRICT

Counsel for petitioners and plaintiffs

Mojave Pistachios, LLC; Paul G. Nugent and
Mary E. Nugent, Trustees of the Nugent Family
Trust dated June 20, 2011

Counsel for petitioner and plaintiff
Searles Valley Minerals
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