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L INTRODUCTION AND SUMMARY OF ARGUMENT

The Indian Wells Valley Groundwater Basin (Basin) has not been sustainably
managed. The Basin has been in a state of overdraft for roughly six decades, with
groundwater extractions exceeding the sustainable yield by a factor of roughly four. As a

result, the Department of Water Resources (DWR) designated the Basin a high-priority

basin subject to critical conditions of overdraft.' Respondents and Defendants Indian

Wells Valley Groundwater Authority and the Board of Directors for the Indian Wells
Valley Groundwater Authority (collectively the Authority) have been tasked with
developing and implementing a groundwater sustainability plan (GSP) designed to bring
the Basin into balance and eliminate the undesirable and unsustainable groundwater
conditions in the Basin. As part of these efforts the Authority adopted a Replenishment Fee
designed to fund a Groundwater Augmentation Project and a Shallow Well Mitigation
Project, which are vital to finding replacement water for the Basin and protecting against
the imminent danger facing shallow wells that supply water to nearly 1,600 homes.
Petitioners and Plaintiffs Mojave Pistachios, LLC and Paul G. Nugent and Mary E.
Nugent (Mojave), and Searles Valley Minerals Inc. (SVM), (collectively Petitioners)
extract groundwater from the Basin for their businesses and are subject to the
Replenishment Fee, although neither is currently paying the fee. Petitioners now seek a
preliminary injunction enjoining the Authority from collecting the fee. (SVM, p. 5%

Mojave, p. 2.%) Petitioners’ requests for an injunction should be denied.

' “Overdraft” exists when groundwater extractions from a basin exceed the recharge over a
based period of years, which cumulatively represent average rainfall.

2 Mojave and SVM initially sought relief through separate ex parte application, which were
denied on April 28, 2021. The Court then scheduled this Order to Show Cause re: Why
Preliminary Injunction Should Not Be Issued (OSC). The Court deemed Petitioners’ ex
parte applications the moving papers for the OSC. The Authority’s cites to Mojave’s
moving papers as “Mojave” and SVM’s moving papers as SVM.

3 Mojave also seeks to enjoin the Authority from taking “any actions to determine Mojave’s
water rights.” (Mojave, p. 2.) This request is unnecessary and confusing. The Authority has
not, will not, and cannot determine the water rights of Mojave or anyone else. (See Wat.
Code, § 10720.5(b) [“Nothing in this part, or in any groundwater management plan adopted
pursuant to this part, determines or alters ... ggoundwater rights”].)
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A. Petitioners Must “Pay First, Liticate Later”

First, the prepayment adjudication of Petitioners’ challenge to the Replenishment
Fee—a volumetric charge authorized under the Sustainable Groundwater Management Act
(SGMA) (Wat. Code, § 10730.2)—is contrary to the constitutional “pay first, litigate later”
principal. (Water Replenishment Dist. of Southern California v. City of Cerritos (2013) 220
Cal.App.4th 1450, 1470 [“City must pay the assessment under the doctrine of ‘pay first,
litigate later’ enunciated in section 32 of article XIII of the California Constitution] (Water
Replenishment Dist.).) On this issue, Water Replenishment Dist. is analytically on all fours.
As discussed in detail below, there, the Court of Appeal found that a city was obligated to
pay a replenishment assessment imposed by a water district to mitigate overdraft in a
groundwater basin, and to continue paying the replenishment assessment, until a final
judgment was reached. Payment of the fee was required even through a superior court in a
related action had entered an interim order declaring the assessment unconstitutional. (/d.
[“we direct the court to issue an order enjoining the City from producing groundwater
during the pendency of the Proposition 218 Lawsuit unless it pays the assessment”].)

Petitioners’ fail to distinguish, or even discuss, Water Replenishment Dist., nor do
they provide any facts or law to support an exception to this longstanding constitutional
mandate. Instead, Mojave and SVM simply allege that paying the Replenishment Fee will
cause a financial hardship. But even great financial hardship does not excuse compliance
with the pay fist, litigate later doctrine. (Aronoff v. Franchise Tax Bd. (1963) 60 Cal.2d 177,
180 [allegation of insolvency “could be made against any tax, and can have no relevancy in
a situation where this court, by express legislative provision, is prohibited from interfering
in advance of payment of the tax’].)

B. The Balance of Harms Tips Heavily in Favor of the Authority

Moreover, if the Court were to balance the interim harms facing the Authority and
Petitioners, the scales tip drastically in favor of the Authority for denial of an injunction.
The entire purpose of the Authority is to balance the Basin and mitigate critical conditions
of overdraft currently existing in the Basin, including declining groundwater levels that

9.
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impact shallow wells used to provide domestic water service to nearly 1,600 homes. Any
delay in implementation and enforcement of the Replenishment Fee will result in continued
damage to the Basin and these shallow wells, increasing the likelihood that those
households will be deprived of potable water. (Declaration of Stephen Johnson (Johnson
Decl.), 49 17-18, 37-41.)

Mojave, on the other hand, claims “payment of the Fee will render its operations
economically inviable.” (Motion, p. 14.) However, Mojave does not claim that payment of
the Replenishment Fee during the lawsuit is not feasible. Any “damage” to Mojave during
this lawsuit would be the amount of the Replenishment Fee paid minus the amount of the
fee that Mojave shows it should have been paid. (Water Replenishment Dist. v. City of
Cerritos (2013) 220 Cal.App.4th 1450, 1469 [“i]t is not likely that the [lawsuit] will result
in the [Petitioners] being allowed to produce groundwater without paying any assessment
whatsoever”].) Nowhere in Mojave’s 1,600 pages of documents and declarations is there
anything suggesting that payment of the Replenishment Fee now, followed by a refund
action would not be a sufficient remedy.

Instead, Mojave implies that if the Replenishment Fee is upheld as valid, as the
Court is likely to find, then Mojave’s operations will be economically inviable. The
potential ramifications of a valid fee to Mojave’s business do not outweigh the ongoing
damage to the Basin, which will continue if the Authority is deprived of the funds necessary
to balance the Basin. While growing pistachio trees in the desert overlying a critically
overdrafted water basin may not be economically feasible in the long term, that does not
excuse Mojave from paying the fee during this lawsuit.

SVM alleges the Replenishment Fee will “negatively impact” the “economically
disadvantaged Trona communities” that are served by SVM’s subsidiary the Searles
Domestic Water Company. (SVM, pp. 13, 15.) It is unclear how exactly that will occur as
the Replenishment Fee expressly exempts water for the Searles Domestic Water Company—
—public utility regulated by the California Public Utilities Commission—to serve the Trona
communities. (RJN, Ex. D, p. 2 [exempting 217 acre-feet for domestic service provided to

-10-
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Trona by the Searles Domestic Water Company].*)

SVM also alleges that within 3 to 6 months of paying the Replenishment Fee it will
be forced to restructure its business. (SVM, p. 12; Declaration of Burnell Blanchard
(Blanchard Decl.), 9 26.%) But SVM “has been operating at a net loss $875,000 per month
(approximately $10.5 million per year)” for an unstated period of time, possibly up to two
years, and has “largely exhausted its current financing resources and [SVM] is unable to
access additional lines of financing from its current nor from other financial institutions.”
(Blanchard Decl., 9 21-25.) In other words, SVM’s financial harms are not a product of the
Replenishment Fee and SVM is likely to restructure its business regardless of the amount of
the Replenishment Fee. Any balance of harms weighs in favor of paying the fee now,
instead of allowing SVM to continue damaging the Basin with little chance that SVM will
remedy that damage in the future.

C. Petitioners Are Not Likely to Prevail on the Merits

Lastly, an injunction is not warranted because neither SVM nor Mojave is likely to
succeed on the merits. Petitioners falsely argue that the Authority exceeded its powers
under SGMA and made a water rights determination, while simultaneously claiming the
Authority failed to recognize their superior water rights—which they claim exist despite the
lack of a judgment. (SVM, pp. 9-10; Mojave, pp. 5-8.) Both SVM and Mojave fault the
Authority for failing to impose a fee on the Navy—which has sovereign immunity against
the enforcement of any Authority fee and a federal reserve water right (FRWR). But the
Authority has not determined any water rights. Instead, what the Authority has done is
recognize that: 1) the Navy has refused to subject itself to regulation, pumping restrictions,
and/or fee assessment; 2) SGMA requires that the FRWR must be respected in full; and 3)

disputes over FRWR may only be determined by a court through a comprehensive

4 The Authority’s cites to Mojave’s Request for Judicial Notice shall be “RIN.”

> Mr. Blanchard’s declaration is not signed under oath. The Authority cites it here to
provide a full discussion of the allegations, but Mr. Blanchard’s declaration cannot be used
as a basis for any factual finding necessary for SVM to succeed on this motion.
-11-
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adjudication of all basin water rights.

The claims of SVM and Mojave of a right to groundwater in the Basin, and their
challenge to the Navy’s FRWR, cannot be determined without the Navy. The Navy is a
necessary and indispensable party to those claims and since the Navy is not present, the
relief sought by Petitioners should be denied. (Countrywide Home Loans, Inc. v. Superior
Court (1999) 69 Cal.App.4th 785, 793).

Even if Petitioners were able to proceed absent the Navy, they are still not likely to
prevail on the merits. The Authority’s actions are evaluated under an arbitrary and
capricious standard. (Wat. Code, § 10726.6(e); Mojave, p. 3; SVM, p. 17.) The sole issue is
whether the Authority’s actions were arbitrary and capricious, or contrary to law based on
the record before it. The Authority’s actions to balance the Basin in light of its
constitutional inability to regulate the Navy were not arbitrary or capricious, nor were they
contrary to law.

II. STATEMENT OF FACTS
A. The Basin Is Severely Overdrafted

The Basin is located in the Mojave Desert and encompasses roughly 382,000 acres
underlying portions of the counties of Kern, Inyo and San Bernardino. (RJN, Ex. B.) Of the
lands overlying the Basin, approximately 302,279 acres are owned by the Navy for the Air
Weapons Station China Lake (the Navy), or managed by the Bureau of Land Management
(BLM); and the remaining 79,721 acres (roughly 20%) are residential, industrial and
agricultural lands. (RJN, Ex. B, p. 30; Ex. C, p. 10.)

The sustainable yield of the Basin is 7,650 acre-feet per year. (Johnson Decl., § 6;
RJIN, Ex. C.) DWR has designated the Basin as a high-priority basin subject to critical
conditions of overdraft due to decades of overpumping. (/d., § 4; RIN, Ex. B, p. 32.) Self-
reported pumping demands have shown the Basin to be overdrafted by a factor of roughly
four with domestic uses and another pumper (Meadowbrook Dairy) each separately
reporting historical extractions that have exceeded the Basin’s sustainable safe yield
themselves, and Mojave reports an estimated future extraction demand of 7,200 acre-feet,
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or roughly 94% of the Basin sustainable safe yield. (RIN, Ex. C, p. 10.)

B. The Relevant Groundwater Extractors

1. The Naval Air Weapons Station China Lake

The Naval Air Weapons Station China Lake is the region’s largest employer and of
undeniable strategic defense importance to the Country. Covering an area larger than Rhode
Island, China Lake’s 1,100,000 acres represents 38% of the Navy's landholdings worldwide
and at 19,600 square miles the China Lake restricted and controlled airspace makes up 12%
of California’s total airspace. The base, which consists of roughly $3 billion of installation
infrastructure consisting of 2,132 buildings and facilities, 329 miles of paved roads, and
1,801 miles of unpaved roads, is critically important to national defense as it amounts to
85% of all Navy land holdings for weapons and armaments research, development,
acquisition, testing and evaluation use.

The Navy claims a federal reserve right to groundwater in the Basin and has stated it
requires nearly the entire sustainable yield of the Basin for its operations. (RJN, Ex. B, p.
71 [“U.S. Navy estimate ... demonstrates that the majority, if not all, for the estimated safe
yield of 7.650 could be held as a Federal right”]; Ex. C, p. 12 [“at its high point ... reported
Navy on-Station production alone exceeded the Basin’ sustainable yield by approximately
five percent”].)

In a February 20, 2019 letter, the Navy informed the Authority it had a FRWR that
began in 1943 and “there is no waiver of sovereign immunity subjecting the Navy to
[Authority] regulation, pumping restrictions or fee assessment.” (Johnson Decl., 9 10, Ex.
B.)

In a June 17, 2019 letter and report, the Navy again asserted its “FRWR dates back
to the establishment of the base in 1943” and that “SGMA does not impact [the FRWR].”
(Johnson Decl., § 10, Ex. B; RIN Ex. B, pp. 251-286.) Additionally, the Navy asserted that
since its mission requires its workforce, the full Navy water requirements are the
combination of on-Station requirements along with the requirements of the Navy workforce
and their dependents off-Station. (Johnson Decl., 99 10-11, Ex. B). The report shows that
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on-Station use alone exceeded the Basin’s sustainable yield for four straight years between
1969 and 1972. (Id.; RIN, Ex. B, pp. 263, 277-78.) Between 1964 and 1974, the Navy
production exceed 7,000 acre-feet per year nine times and for nearly two decades between
1959 and 1976, the on-Station production alone exceeded 6,000 acre-feet per year. (RJIN,
Ex. B, pp. 263, 277-78.) On-Station demands remained relatively steady at, or near, the
Basin’s entire sustainable yield of 7,650 acre-feet per year until 1972, when the Navy made
a “strategic divesture” for the express purpose of spurring rapid population shifts off-
Station at which point off-Station domestic needs correspondingly increased. (RJN, Ex. B,
pp. 262, 277-78.) The Navy did not state what it believed its current FRWR to be, but did
state that its FRWR was not limited to its current on-Station uses and would likely be
established, if ever, through litigation. (RJN, Ex. B, p. 251.)

Faced with the Navy’s unwavering position on sovereign immunity and the
historical pumping data, the Authority drafted, submitted for public comment, and then
adopted a Sustainable Yield Report that provided a detailed analysis of the issues created by
the FRWR and the Navy assertions. The Report concluded:

“[A]Jll groundwater extractors in the Basin, with the exclusion of De Minimis

Extractors and Federal Extractors, are extracting water beyond the sustainable

yield and will be subject to the costs for overdraft mitigation and

augmentation projects, unless an extractor obtains a court order showing

they have quantifiable production rights superior to the Navy’s.”

(RIN, Ex. C, p. 6.)
2. Mojave Pistachios, LLC

Mojave owns and leases land overlying the Basin upon which it currently grows
pistachio trees. (Stiefvater Decl., q 4.) Its current crop of trees were planted between 2014
and 2015. (Id., 4 8.) It is unclear when Mojave came to own or lease the land upon which it
now grows its crops. However, Mojave has provided some information regarding the
historical water usage for the property. (See Mojave’s Declaration of Amy Steinfeld
(Steinfeld Decl.), Ex. O, p. 33.)

There is no evidence of water production on Mojave’s properties between 1989 and
2003. In 2004, 905 acre-feet of water were used to grow alfalfa, and from 2005 to 2012,
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between 800 acre-feet and 1,200 acre-feet of water were used for alfalfa. (Steinfeld Decl.,
Ex. O, p. 33.) In 2013, Mojave used only 325 acre-feet of water, which was used for
pistachio trees. (/d.; Stiefvater Decl., q 8.) In 2014, the same year SGMA was adopted,
Mojave decided to replant its fields having discovered “major irregularities in the planted
trees” and used 3,700 acre-feet of water. (1d.)

Under SGMA, for high-priority basins, such as here, “no extraction of groundwater
between January 1, 2015, and the date of adoption of a groundwater sustainability plan ...
may be used as evidence of, or to establish or defend against, any claim of prescription.”
(Wat. Code, § 10720.5.)

3. Searles Valley Minerals

SVM is a solution mineral recovery and manufacturing company that relies on water
it exports from the Basin for its operations. (SVM, p. 8.) Searles does not appear to have
made a profit in over two years, is currently operating at a loss of $875,000 per month
(approximately $10.5 million per year), cannot access lines of financing, and “anticipates
that it will have to take drastic actions to salvage its business.” (Blanchard Decl., 9 21-26.)

Searles Domestic Water Company is a municipal water company regulated by the
California Public Utilities Commission. (Blanchard Decl., q 10.) Searles Domestic Water
Company provides treated water for domestic use to residents and businesses in Trona. (/d.,
99 9-10.) Searles Domestic Water Company obtains water for service to its customers from
SVM. (/d.) The Replenishment Fee provides an exemption of 217 afy for water needed by
Searles Domestic Water Company for domestic services provided to Trona. (RJN, Ex. D,
pp- 1-2.)

SVM also has not paid the required Replenishment Fee. The Authority provided
SVM notice that it was delinquent on its payments and held a hearing on May 6, 2021.
(RIN, Ex. U; Declaration of W. Keith Lemieux (“Lemieux Decl.”), §.) Under Water Code
section 10730.6, the Authority has the power to “collect any delinquent groundwater charge
and any civil penalties and interest” as well as the power to “order an owner or operator to
cease extraction of groundwater until all delinquent fees are paid.” (Wat. Code, § 10730.6.)
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At the hearing on May 6, 2021, Mr. Blanchard on behalf of SVM alleged that despite
the exemption in the Replenishment Fee for the needs of the Searles Domestic Water
Company, the Replenishment Fee could have a detrimental effect on the Searles Domestic
Water Company’s ability to deliver to its residential customers. (Lemieux Decl., 9 4-5.)
Mr. Blanchard stated that if SVM choose not to pay the Replenishment Fee and stop their
operations while they challenged the fee in court, then SVM would not supply water to the
Searles Domestic Water Company. (Lemieux Decl., § 4.) Not wanting to jeopardize service
of potable water to anyone in the Basin, the Authority continued the hearing for five weeks
to allow additional time to collect facts regarding SVM’s ability to provide needed water to
the Searles Domestic Water Company. (1d., 9 5-6.)

C. The Authority and the GSP

The Legislature enacted SGMA in 2014 with the intent of providing for the
sustainable management of groundwater basins in California. (Wat. Code, § 10720.1.)
SGMA requires that all basins designated by DWR as high-priority basins be managed
under a groundwater sustainability plan or coordinated plans by January 31, 2020. (Wat.
Code, § 10720.7.) Among other requirements, the SGMA plans must contain a description
of the aquifer system including the historical and projected water demands and supplies, as
well as measurable objectives to achieve the sustainability goal in the basin within 20 years
of implementation of the plan. (Wat. Code, § 10727.2.) Nothing in SGMA or in any
groundwater management plan adopted under SGMA determines or alters water rights.
(Wat. Code, § 10720.5.)

The Authority was created in 2016 to serve as the groundwater sustainability agency
for purposes of managing the Basin. (Mojave’s First Amended Petition and Complaint,

9 19; Johnson Decl., 9 3.) On January 16, 2020 the Authority adopted its GSP. (RIN, Ex.

A.) The GSP does not determine or alter the groundwater rights of any person or entity in

the Basin. The GSP acknowledges that the Navy claims its current water requirement for its

operations is 6,530 acre-feet per year, which is 85% of the estimated sustainable yield of

the Basin. (RJN, Ex. B, p. 71.) The GSP also acknowledges that the Authority has no power
-16-

INDIAN WELLS VALLEY GROUNDWATER AUTHORITY'S CONSOLIDATED OPPOSITION BRIEF TO

PETITIONERS' APPLICATIONS FOR PRELIMINARY INJUNCTION
13005-0003\2533624v4.doc




RICHARDS WATSON GERSHON
ATTORNEYS AT LAW - A PROFESSIONAL CORPORATION

/|

O 00 3 O »n B~ W N =

N N NN N N N N N = e e e e e e
O N AN W»nm kA WD = DO VO NN WD = O

or authority to restrict, assess, or regulate production for the Navy. (/d., p. 72.) As such, in
order to achieve Basin balance and eliminate overdraft, all other water users in the Basin,
including Petitioners, must be responsible for replacing their pumping with imported water.

D. The Challenged Fee Is Necessary for Basin Sustainability

In August 2020, the Authority adopted the Replenishment Fee, a volumetric charge
intended to fund the Authority’s Groundwater Augmentation Project and Shallow Well
Mitigation Project. (Johnson Decl., 99 17-18.) The Replenishment Fee charges non-de
minimis extractors $2,130 per acre-foot of water extracted from the Basin. Additionally,
consistent with the Navy’s FRWR pronouncement, the fee is not charged to the Navy or its
off-Station domestic uses. (RIN, Ex. D.)

Through the Groundwater Augmentation Project, the Authority will seek to purchase
replacement water and, eventually, build the infrastructure necessary to import the water to
the Basin. (Johnson Decl., 9 17-28.) The Shallow Well Mitigation Project is used to
counter the effects of overdraft in areas where groundwater levels have been steadily
declining and shallow wells have been impacted to the extent that well deepening, redrilling
or other mitigation measures are required. (Johnson Decl., 4 29-30.)

III. INJUNCTIVE RELIEF IS NOT APPROPRIATE

A. Injunctive Relief to Avoid Payment of a Tax or Fee Is Improper

Under the well-established doctrine of “pay first, litigate later”, a taxpayer is
required to pay a tax before they may challenge the tax. This doctrine and the express
prohibition against a grant of injunctive relief is spelled out in Section 32 of Article XIII of
California Constitution:

No legal or equitable process shall issue in any proceeding in any court
against this State or any officer thereof to prevent or enjoin the collection of
any tax. After payment of a tax claimed to be illegal, an action may be
maintained to recover the tax paid, with interest, in such manner as may be
provided by the Legislature.

Dating as far back as the 1800s, California courts, in accordance with this doctrine,
have repeatedly found that even if a tax is illegal and/or unconstitutional where there is a
-17-
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remedy at law (i.e., a refund action) an injunction is improper. (Robinson v. Gaar (1856) 6
Cal. 273, 275; De Witt v. Hays (1852) 2 Cal. 463; 465; Crocker v. Scott (1906) 149 Cal.
575, 594; Helms Bakeries v State Bd of Equalization (1942) 53 Cal.App.2d 417.) Likewise,
California courts have repeatedly denied injunctive relief where a taxpayer failed to pay an
assessed tax before filing a refund action. (Connolly v. County of Orange (1992) 1 Cal.4th
1105, 1113-1114; Flying Dutchman Park, Inc. v. City and County of San Francisco (2001)
93 Cal.App.4th 1129, 1135. Writers Guild of America, West, Inc. v. City of Los Angeles
(2000) 77 Cal.App.4th 475, 481 (Writers Guild).)

It is well settled that “[t]he power of a state to provide the remedy of suit to recover
alleged overpayments as the exclusive means of judicial review of tax proceedings has long
been unquestioned ...” (Writers Guild, supra, 77 Cal.App.4th at 481.) Moreover, the
California Supreme Court has explicitly held that “the sole legal avenue for resolving tax
disputes is a post payment refund action. A taxpayer may not go into court and obtain
adjudication of the validity of a tax which is due but not yet paid.” (State Bd. of
Equalization v. Superior Court (1985) 39 Cal.3d 633, 638.) It has been stated that an
exception may apply where “the 'enforcement of the tax would lead to a multiplicity of
suits, or produce irreparable injury, [or] throw a cloud upon the title....”” (Writers Guild,
supra, 77 Cal.App.4th at 479, citing Dows v. Chicago (1870) 78 U.S. 108.) However,
courts have consistently held that even the most severe financial hardship resulting in
bankruptcy does not constitute irreparable injury sufficient to permit equitable relief.
(California v. Latimer (1938) 305 U.S. 255, 262; Aronoff'v. Franchise Tax Bd. (1963) 60
Cal.2d 177, 180 [allegation of insolvency “could be made against any tax, and can have no
relevancy in a situation where this court, by express legislative provision, is prohibited from
interfering in advance of payment of the tax’].)

In explaining the rationale behind the rule, the court has stressed the importance of
restraining courts from unduly interfering with the flow of tax dollars that fund government
operations, thereby preventing the disruption of essential public services. (See, e.g.,
National Private Truck 1136 Council, Inc. v. Oklahoma Tax Commission (1995) 515 U.S.
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582, 586 [“It is upon taxation that the several States chiefly rely to obtain the means to
carry on their respective governments, and it is of the utmost importance to all of them that
the modes adopted to enforce the taxes levied should be interfered with as little as
possible...”]; State Bd. of Equalization, supra, 39 Cal.3d at pp. 638—639 [“The prompt
payment of taxes is always important to the public welfare. It may be vital to the existence
of a government. The idea that every taxpayer is entitled to the delays of litigation is
unreason [able]”]; Allen v. Regents (1938) 304 U.S. at 439, 456 [“Any departure from the
principle of ‘pay first and litigate later’ threatens an essential safeguard to the orderly
functioning of government.”].)

The pay first, litigate later doctrine applies not just to the initiation of a lawsuit, but
also requires a litigant to continue making payments during the pendency of a lawsuit
challenging the tax or fee. (Water Replenishment Dist., supra, 220 Cal.App.4th 1450,
1454.)

B. Petitioners Must Continue to Pay the Replenishment Fee During Their

Challenge
In Water Replenishment Dist. of Southern California v. City of Cerritos the court

expressly held “the “pay first, litigate later’ doctrine enshrined in section 32 of article XIII
of the California Constitution requires the [fee payer] to pay the [fee] until the [fee payer]
receiv[s] a final judgment on the Proposition 218 Lawsuit” (Water Replenishment Dist.,
supra, 220 Cal.App.4th 1450, 1454.)

In nearly identical circumstances as the matter now before this Court, the court in
Water Replenishment Dist. held the Water Replenishment District of Southern California
(the “District”) was entitled to a preliminary injunction prohibiting the City of Cerritos
(Cerritos) from pumping groundwater without first paying the required replenishment
assessment. (Water Replenishment Dist., supra, 220 Cal.App.4th at 1453-1454.) There,
Cerritos and others filed an action challenging the replenishment assessment as
unconstitutional and seeking damages (the “Prop 218 Lawsuit”). (/d., 1455-1456.) The trial
court in the Prop 218 Lawsuit issued an interim order declaring the replenishment
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assessment unconstitutional and transferred the case to another department for a trial on the
damages action. (/d., at 1455-1456.) Even though final judgment had not been entered,
Cerritos stopped paying the assessment. In response, the District filed a separate action
against Cerritos seeking recovery of the delinquent assessment and an injunction. (/d., at
1457.) The District then requested a preliminary injunction under Water Code section
60339—which authorizes an “injunction restraining and prohibiting the named defendant
from operation of any water facility when it is established ... that the defendant is
delinquent in the payment of a replenishment assessment.” The District’s application was
denied, and it appealed. (/d., at 1461.)

In reversing the trial court, the Court of Appeal reviewed declarations submitted by
the District’s general manager noting the failure to pay would deplete the District’s general
Reserve Fund, and would reduce its ability to purchase imported water for replenishment.
(Id., at 1454, 1459.) The court noted: “The City, on the other hand, is availing itself of
groundwater from the Basins without paying the assessment, putting the quantity of
groundwater in the Basins at risk, and potentially leading to the overdraft condition which
resulted in the formation of the District in the first instance.” (Id., at 1469.) The court also
reviewed a declaration from the Cerritos city manager that an injunction would likely
“result in the City shutting off water to its residents, businesses and government agencies
within a week.” (Id., at 1460, emphasis added.) Despite the prior ruling in the ongoing Prop
218 Lawsuit and Cerritos’ allegation that it would have to cease serving municipal
customers within a week, the Court of Appeal nevertheless held in favor of the “pay first,
litigate later” doctrine and concluded that Cerritos “must pay the assessment or stop
producing groundwater until there is a final judgment in the Proposition 218 Lawsuit.” (/d.,
at p. 1466.)

The “pay first, litigate later” doctrine applied in Water Replenishment Dist. equally
applies in the case at bar. As the court noted:

“The important public policy behind this constitutional provision [Section 32,
Article XIII] ‘is to allow revenue collection to continue during litigation so

that essential public services dependent on the funds are not unnecessarily
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interrupted.’ [Citation.] ‘The fear that persistent interference with the
collection of public revenues, for whatever reason, will destroy the
effectiveness of government has been expressed in many judicial opinions.’”

(Id. at 1465, citation omitted.)

Here, overdraft conditions in the Basin have existed for decades as a result of
groundwater pumping by Petitioners and others that far exceeded the natural Basin yield.
(RJN, Ex. B, p. 29.) Because of this, DWR designated the Basin as a “high-priority” basin
“subject to critical conditions of overdraft.” (Ibid.) Under SGMA, all basins designated as
high-priority by DWR “shall be managed under a groundwater sustainability plan or
coordinated groundwater sustainability plans” by January 31, 2020. (Id.; Wat. Code,

§ 10720.7.) As such, the Authority, as the groundwater sustainability agency for the Basin,
prepared the GSP to manage the Basin. The Replenishment Fee is needed to fund two
Authority programs necessary to achieve Basin sustainability and mitigate the harm of over
pumping. The Authority cannot do this if its funding mechanism is enjoined. As such, the
Legislature imbued GSAs with the power to “collect any delinquent groundwater charge
and any civil penalties and interest” as well as the power to “order an owner or operator to
cease extraction of groundwater until all delinquent fees are paid.” (Wat. Code, § 10730.6.9)

Here, like in Water Replenishment Dist., Petitioners are “availing [themselves] of
groundwater from the Basins without paying the [Replenishment Fee], putting the quantity
of groundwater in the Basins at risk, and potentially leading to the overdraft condition[s].”
(Id., at 1469.) This is exactly what SGMA and the Authority are intended to prevent. Like
in Water Replenishment Dist. the Court should not prevent the Authority from enforcing the

Replenishment Fee during the litigation.

8 Petitioners’ requested injunction amounts to an injunction preventing the Authority from
executing this statute; relief which is prohibited under Civil Code section 3423(d). Such
relief is inappropriate where, as here, there is no threat of irreparable harm. Even if the
Authority were to order an owner or operator to stop pumping, such order could only be
enforced through the courts by way of an injunction. At that time the owner or operator
would have the opportunity to present evidence showing imminent irreparable harm, that
would justify denial of an injunction. Only then, not now, could Petitioners’ allegations of
irreparable harm be imminent.
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It should not go unnoticed that if SVM is to be believed, when it loses this action, it
will not be able to pay to repair the damage caused by its failure to pay the Replenishment
Fee. SVM’s Vice President of Operations has declared that even without paying the
Replenishment Fee SVM is losing $10.5 million year, has “largely exhausted” financing
resources and it is unable to access additional lines of financing. (Blanchard Decl., § 21-
26.)

In short, the Legislature has provided a mechanism, created in part to specifically
protect the public and public agencies, whereby Petitioners can pay the fee under protest
and, if successful, seek a refund. (Water Code, § 10726.6(d).) This precludes a party from
continuing to extract water and harm the basin while the litigation is pending, and then
escape the accumulated penalties and interests because of insolvency if the fee is upheld.
That is the only proper procedure, not a motion for preliminary injunction that does not
even include the Navy.

IV. PETITIONERS ARE NOT ENTITLED TO INJUNCTIVE RELIEF

Even if the pay first, litigate later doctrine did not apply, Petitioners are still not be
eligible for injunctive relief unless they demonstrate they are likely to prevail on the merits
at trial. (King v. Meese (1987) 43 Cal.3d 1217, 1226.) Here, Respondents will soon be filing
general demurrers to the petitions filed by both Mojave and Searles. Additionally, a court
balances “the respective equities of the parties.” (Cohen v. Board of Supervisors (1985) 40
Cal.3d 277, 286.) As part of that balancing, the party seeking injunctive relief must show
that it would suffer greater injury from a denial of the injunction than the opposing party
would suffer if an injunction were granted. (Shoemaker v. County of Los Angeles (1995) 37
Cal.App.4th 618, 633.) “[E]ntry of any type of injunctive relief has been described as a
delicate judicial power, to be exercised with great caution.” (Newsom v. Superior Court
(2020) 51 Cal.App.5th 1093, 1097, quotation omitted.)

A. The Balance of Harms Weighs in Favor of the Authority

1. The IWVGA and the Public Will Be Greatly Harmed
After determining whether the moving party is likely to succeed on the merits
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(which Petitioners are not), courts weigh the interim harm to be suffered by each party
when ruling on a motion for preliminary injunction. (/ntegrated Dynamic Solutions v.
VitaVet Labs, Inc. (2016) 6 Cal. App.5th 1178, 1183.) A court must balance these two
showings to determine whether injunctive relief should be provided: “the more likely it is
that plaintiffs will ultimately prevail, the less severe must be the harm that they allege will
occur if the injunction does not issue.” (King v. Meese (1987) 43 Cal.3d 1217, 1227.)

Here, the balance of harms favors the Authority. The Basin has been in a state of
critical overdraft for six decades and any further delay in implementing the GSP will only
cause further harm to the Basin, increase the cost of imported water, and continue to
damage shallow wells throughout the Basin. (Johnson Decl., q 4, 16-42.) Individuals
overlying the Basin are already feeling the effects of the overdraft in the form of subsidence
damage to critical infrastructure at the Naval Base (high speed test track), impact to
groundwater dependent ecosystems, increased desertification caused by declining water
tables, and jeopardy to domestic, industrial, and agricultural supplies which could lead to
fallowing of farm land. (/d., 4 4, 23.)

A delay in implementation of the GSP will cause the critical conditions of overdraft
existing on the Basin to worsen, including damage to shallow wells. (Johnson Decl., 99 4,
16-42.) Without change, it is estimated that 81 shallow wells, roughly 1 in 10, will be
substantially impacted by the end of the decade, at an estimated repair cost $6.1 million.
(Id., 9 38; Ex. C.) The number of damaged wells is projected to increase to 231 wells by
2040, or roughly 1 in 4 with an estimated repair cost of $17.3 million. Importantly, those
shallow wells provide domestic services to nearly 1,600 homes and 2 of those wells alone
serve the Inyokern Community Service District, which provides service to an estimated 265
homes. (Johnson Decl., 99 38-42.)

The estimated repair cost of $17.3 million is considerably lower than what the actual
damages will undoubtedly be as the Basin is drawn down further. (Johnson Decl., § 41.) As
an example, Basin domestic water is already being treated for naturally occurring arsenic
and as the water levels decline further water quality degradation will continue requiring
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significant upfront infrastructure and permanent water treatment costs that will become a
permanent financial burden on domestic water users. (/d., 9 42.)
2. The “Harm” to Mojave Is Minimal at Best

Mojave claims to be in a “catch-22” where “it cannot economically pump the water
to which it is entitled because payment of the Replenishment Fee will render its operations
economically inviable” and it also “cannot cease irrigating its trees” because they will die.
(Mojave, p. 14.) But, Mojave’s factual citations do not support the conclusions it has
reached.

As addressed further below, there is no credible evidence that Mojave “is entitled” to
any groundwater in the Basin, much less the amount it claims to need for its pistachio trees.
Mojave’s evidence shows a gap of more than a decade where there was no pumping of
groundwater at a time when the Basin was in perpetual overdraft. (Steinfeld Decl., Ex. O.)
It is unclear if Mojave has any water rights left at all. (City of Santa Maria v. Adam (2012)
211 Cal.App.4th 266, 291 [“acquisition of a prescriptive right could be proved without a
showing of a permanent groundwater reduction so long as pumping exceeded safe yield for
five continuous years”].)

Assuming Mojave can prove its claim to water rights, any harm Mojave suffers is
not, as Mojave claims, “irreparable.” (Mojave, p. 14.) An injury is irreparable only where it
“is not susceptible to monetary valuation” or cannot be replaced by money or kind. (Jessen
v. Keystone Savings & Loan Assn. (1983) 142 Cal.App.3d 454, 457.) Here, Mojave can pay
the fee under protest and seek a refund. Mojave claims that with the current fee “there is no
justification to continue farming,” but does not allege that it cannot survive by paying under
protest and seeking a refund at the conclusion of these proceedings. (See Stiefvater Decl., §
39.)

Next, Mojave claims irreparable injury will result because the pistachio trees are
unique and of intrinsic value. (Mojave, p. 14.) However, Mojave cites no facts supporting
these statements. Mojave states only that its 215,000 pistachio trees “cannot be transplanted
after six years.” This argument is discredited by Mr. Stiefvater’s declaration which states in
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detail the entirety of Mojave’s operation in monetary terms, broken down by year and
expected gross revenues. (Stiefvater Decl., § 36.) Notably, public knowledge of the
overdraft of the Basin and pumping issues leading to the GSP adoption has existed for more
than six years from the date the trees were planted.

In short, Mojave cannot assert that any injury “is not susceptible to monetary
valuation” when it already provided the basis for such a calculation. (See also Santa
Barbara Pistachio Ranch v. Chowchilla Water Dist. (2001) 88 Cal.App.4th 439, 446-447
[discussing compensable value of pistachio trees damaged by contamination].)

3. SVM Will Not Suffer Irreparable Harm

Any “harm” SVM may suffer in the upcoming months is speculative at best, and
will not be caused by the Replenishment Fee. According to Mr. Blanchard’s declaration,
setting aside any water costs, SVM is on the brink of bankruptcy. SVM has had annual
operating losses of $10.5 million per year since 2019, has “largely exhausted” its financing
resources, and is unable to access additional lines of financing. (Blanchard Decl., 9 21-25.)
Simply put, SVM has declared that it cannot pay any fee and it has no financial ability to
lessen its long-term water needs through financing because it is financially insolvent.

Notably, SVM’s challenge to the GSP and Replenishment Fee are based largely on
its assumption that it has a prior and paramount water right as compared to all other Basin
users. At this point, SVM’s contentions are no more than unproven allegations. The only
way to determine SVM’s actual rights is through a comprehensive general adjudication in
the presence of the Navy and all other pumpers in the Basin. At that time, SVM will not
only need to show a prior use of water, but will also need to show that its current use is not
“wasteful or unreasonable” in violation Article 10 section 2 of the California Constitution.
SVM has not shown it is likely to succeed on this point. (See Joslin v. Marin Municipal
Water District (1967) 67 Cal.2d 132, 134, 143 [use of stream flows for rock and gravel
recovery business was not a reasonable use].)

Regardless of the amount of Replenishment Fee, SVM “anticipates that it will have
to take drastic actions it salvage its business.” (Blanchard Decl., § 26.) If SVM cannot
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operate its use without paying its proportionate share of the cost to sustain the Basin that
use cannot be considered reasonable. This is especially true when that use is compared to
the other users in the Basin, which are primarily residential, agricultural, and in support of
the Navy’s largest Weapons Station in the world. (See Antelope Valley Groundwater Cases
(Cal. Ct. App., March 16, 2021 No. F082492)  Cal.Rptr.3d _ [2021 WL 1399779 at
*10] [“A fundamental precept of California water law [citation] is ‘that the water resources
of the State be put to beneficial use to the fullest extent of which they are capable, and that
the waste or unreasonable use or unreasonable method of use of water be prevented ....’
This overarching consideration applies to all water users, regardless of the source from
which their rights are grounded [citation], because no party has a protectable interest in the
unreasonable use of water”].)

SVM’s reliance on Am Trucking Associations, Inc. v. City of Los Angeles (9th Cir.
2009) 559 F.3d 1046 (“Am Trucking”); hiQ Labs Inc. v. LinkedIn Corp. (9th Cir. 2019) 938
F.3d 985; and Donahue Schriber Reality Group, Inc. v. Nu Creation Outreach (2014) 232
Cal.App.4th 1171 do nothing to change the balance of harms. None of those cases involved
a fee imposed by a public agency that was required for the agency to function as intended
by the Legislature.

In Am Trucking a trade association for the trucking industry (ATA) sought to enjoin
the implementation of mandatory concession agreements for drayage trucking services at
the Port of Los Angeles and the Port of Long Beach because they “attempted to regulate the
‘price, route, or service of any motor carrier.”” (Am Trucking, supra, 559 F.3d at 1048.)
Motor carriers, like those represented by ATA, largely use independent contractors to dray
“cargo from ships to customers, to off-dock terminals, or to railheads for further transport,”
they “do not contract with the Ports; instead, they contract directly with end-users, ocean
carriers, railroads, or others in the transport chain.” (/d., at 1049.) Among other
requirements, the concession agreements mandated a transition from independent-
contractors to employees. (/d.)

The Court of Appeal noted that those who did not sign the agreements, which were
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likely preempted and unconstitutional, “could not pick up a customer’s goods at the Port”
and in all likelihood that part of the carrier's business would evaporate. (Id., at 1058.) Also,
if a carrier did sign the agreements, it would “be forced to incur large costs which, if it
manages to survive those, will disrupt and change the whole nature of its business in ways
that most likely cannot be compensated with damages alone.” (/d.)

The drastic and near guaranteed harms caused by the concession agreements in Am
Trucking do not appear here. Here, the Replenishment Fee does not mandate that SVM
“disrupt and change the nature of its business” in ways that “‘cannot be compensated with
damages.” Unlike the ATA members, SVM is not required to change its employment model
(contractors to employees) in ways that cannot be unwound or adequately compensated.
And the Authority does not seek to “regulate the price, route, or service” of SVM’s
business.

The Replenishment Fee is just a monetary charge that will help mitigate the damage
to the Basin to which SVM’s decades of operations have contributed. Any changes that
SVM’s business may undergo in the future (near or far) are not the result of the
Replenishment Fee, but of the fact that SVM’s business has been operating at a loss for
years as the result of natural disasters and a pandemic. The other Basin pumpers should not
be required to suffer continued unmitigated harm to the Basin to subsidize SVM’s
operations.

In hiQ Labs, Inc. v. LinkedIn Corp. (9th Cir. 2019) 938 F.3d 985 (“hiQ Labs Inc.”),
LinkedIn sought to prevent a competitor, hiQ Labs, “from collecting and using information
that LinkedIn users have shared on their public profiles.” (hiQ Labs, Inc., supra, 938 F.3d
989.) This undoubtedly would have destroyed hiQ Labs, as its “‘entire business depends on
being able to access public LinkedIn member profiles,” as ‘there is no current viable
alternative to LinkedIn's member database to obtain data for hiQ's Keeper and Skill Mapper
services.”” (Id., at 993.) Plaintiff hiQ Labs, in turn sought to enjoin LinkedIn from
preventing it from accessing the publicly available information on LinkedIn’s website. (/d.,
at 989.) The court also found the harm was not speculative, because “in light of the
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uncertainty about the future viability of hiQ's business, that financing round stalled, and
several employees left the company.” (/d. at 993.)

Unlike here, 4iQ Labs did not involve the payment of a regulatory fee. Additionally,
there, either hiQ Labs could access information needed for its business or not. Here, no one
is preventing SVM from accessing water. SVM is just required to pay the regulatory fee
necessary to mitigate the harm SVM’s use has, is, and will continue to cause the Basin.

In Donahue Schriber Reality Group, Inc. v. Nu Creation Outreach (2014) 232
Cal.App.4th 1171 the Court of Appeal upheld the grant of a preliminary injunction
“enjoining defendants from soliciting charitable donations or engaging in other expressive
activities on sidewalks adjacent to store entrances in plaintiff's shopping center.” (/d., at p.
1174.) Because of the nature of the rights at issue there—defendant’s liberty of speech
against the plaintiff’s property rights—and the plaintiff’s likelihood of success on the
required harm was presumed. Additionally, it was found that the defendants solicitations
habits would themselves disrupt relationships with tenants and customers, establishing the
required harm. (/d., at 1185.) The injunction prohibiting the continuing trespass at issue in
Donahue is not germane to this case. The disruptions that have occurred in SVM’s business
and any harms that may occur in the future are not caused by the Authority, and do not
excuse payment of the Replenishment Fee.

B. Petitioners Will Not Succeed on the Merits

1. The Navy Is an Indispensable Party.

Injunctive relief cannot be granted unless the plaintiff demonstrates that it is likely to
prevail on the merits at trial. (King v. Meese (1987) 43 Cal. 3d 1217, 1226.) “Persons whose
interests, rights, or duties will inevitably be affected by any decree which can be rendered
in the action’ are indispensable parties. [Citations.] If such persons are not before the court,
the court is without jurisdiction to adjudicate their rights because the failure to join an
indispensable party constitutes a jurisdictional defect.” (Fraser-Yamor Agency, Inc. v.
County of Del Norte (1977) 68 Cal.App.3d 201, 214.) It follows that a failure to join an
indispensable party—here, the Navy—renders it unlikely Petitioners will succeed on the
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merits. The Authority intends to file a demurrer on this and other legal grounds.

Here, Petitioners are unlikely to succeed on the merits because the lack of a
sovereign immunity waiver prohibited the Authority, and prohibits this court, from taking
any “enforcement” actions against the Navy, or determining the Navy’s rights in the Basin.
The lack of a sovereign immunity waiver means this court lacks the required jurisdictional
authority to provide the requested relief: namely a determination by this court that SVM’s
rights are superior to the Navy FRWR, or that Mojave has a “vested overlying right.” (Bank
of California Nat. Ass'n v. Superior Court in and for City and County of San Francisco
(1940) 16 Cal.2d 516, 521 [“where a number of persons have undetermined interests in the
same property ... and one of them seeks, in an action, to recover the whole, to fix his share
... [t]he other persons with similar interests are indispensable parties”].) The requests make
the Navy an indispensable party and, yet this court lacks jurisdiction to limit the Navy’s
rights. (43 U.S. Code § 666). This indisputable fact provides a complete legal impediment
to Petitioners’ cases.

Section 389 of the California Code of Civil Procedure sets forth the rules governing
the compulsory joinder of parties. Subdivision (a)’ “mandates that, [w]henever feasible, the
persons materially interested in the subject of an action ... should be joined as parties so that
they may be heard and a complete disposition made.” (Countrywide Home Loans, Inc. v.
Superior Court (1999) 69 Cal.App.4th 785, 793, internal quotation omitted.) Subdivision
(b) authorizes dismissal of the action where a person determined to be “indispensable”
cannot be made a party. (City of San Diego v. San Diego City Employees' Retirement
System (2010) 186 Cal.App.4th 69.)

Section 389(a)(2), requires joinder, if feasible, where an absentee claims an interest
relating to the subject of the action, and nonjoinder could pose a risk of harm to the
absentee or an existing party. SVM claims appropriative and prescriptive water rights

superior to all users, including the Navy. (SVM, p. 10.) Mojave claims vested overlying

7 Statutory references are to the Code of Civil Procedure unless otherwise stated.
209
INDIAN WELLS VALLEY GROUNDWATER AUTHORITY'S CONSOLIDATED OPPOSITION BRIEF TO

PETITIONERS' APPLICATIONS FOR PRELIMINARY INJUNCTION
13005-0003\2533624v4.doc




RICHARDS WATSON GERSHON
ATTORNEYS AT LAW - A PROFESSIONAL CORPORATION

/|

O 00 3 O »n B~ W N =

N N NN N N N N N = e e e e e e
O N AN W»nm kA WD = DO VO NN WD = O

rights. (Mojave, pp. 10-11.) Petitioners further allege that the Authority has effectively
engaged in an unauthorized groundwater rights priority decision and wrongly concluded
that any water rights reserved to the Navy take priority over the water rights of all other
pumpers in the Basin. (SVM, p. 19; Mojave, pp. 9-10.) Finally, Petitioners assert that the
water served to Naval personnel living off-Station is not protected by the FRWR (SVR, p.
20; Mojave, p. 10), even though the personnel are crucial to the Navy’s nationally
important defense mission and the transition to off-Station living was a deliberate and
purposeful choice by the Navy. (Johnson Decl., Ex. B; RIN, Ex. B, p. 262.)

Joinder of the Navy is compulsory because: (1) complete relief cannot be accorded
in its absence; (2) the Navy has an undeniable interest in the FRWR; (3) disposition absent
the Navy will leave the Authority with an obligation it cannot meet; and (4) Navy absence
may as a practical matter impair or impede its ability to protect the FRWR. (Code Civ.
Proc., § 389(a).)

The Navy’s interest in this issue, and its disagreements with SVM and Mojave, are
made abundantly clear in the Navy letters submitted to the Authority cited above. In its
letters, the Navy asserts that: 1) there is no waiver of sovereign immunity; 2) SGMA does
not impact the FRWR; 3) the Navy is not subject to Authority “regulation, pumping
restrictions or fee assessment”; 4) a determination of the FRWR 1is subject to sovereign
immunity; 5) the FRWR began in 1943; 6) the FRWR must be fully respected; 7) in the
case of any conflict, federal law prevails; 8) the FRWR is not limited to current base
demand; 9) the FRWR would be established, if ever, through litigation; 10) the workforce
living quarters shift off-Station was a conscious Navy choice; 11) since the mission requires
its workforce, the full Navy water requirements are the combination of on-Station
requirements along with the requirements of the Navy workforce and their dependents off-
Station; 12) historical on-Station pumping shows that for nearly a decade on-Station
demands exceeded 90% the sustainable yield; and, 13) in the 4 straight years preceding the
purposeful shift of living quarters off-Station the sustainable yield was completely
consumed by on-Station demands.
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Petitioners take exception to the Navy’s assertions and argues that the Authority
acted arbitrarily by not coming to and enforcing differing conclusions. And yet, Petitioners
do not present any legal path for the Authority, or this court for that matter, to do as
requested. Take for example, SVM’s claim that the FRWR began in 1948 rather than 1943 ®
The Authority could make no determination on that matter as the Navy had refused to
waive its sovereign immunity and subject itself to Authority regulation. Likewise, this court
is unable to properly take evidence on the issue, let alone rule, without the Navy’s presence.

Additionally, granting relief without the presence of the Navy would significantly
prejudice the Authority. As addressed below, this court's adjudication of Petitioner’s claims
of water rights will not bind the Navy in a future action or limit its use of Basin water.
Accordingly, the absence of the Navy from this action would leave the Authority subject to
a substantial risk of multiple, or otherwise inconsistent, obligations, and severely hinder its
ability to manage the Basin. (Code Civ. Proc., § 389(a)(2)(ii).) The Authority would be in
the untenable position of being ordered to recraft a GSP that would be subject to collateral
attack by the Navy, or simply be ignored by the Navy, rendering the Basin unmanaged,
which would in turn lead to a rejection of the GSP by the State and continued damages to a
critically overdrafted basin of national importance.

Petitioners’ assertions regarding their rights to water in the Basin can only be
litigated in a specific forum: a general groundwater adjudication. In 1952, Congress passed
the McCarren Amendment (43 U.S. Code § 666), which waives the federal government’s
sovereign immunity in cases involving the general adjudication of water rights. However,
before the Federal Government will submit to the jurisdiction of State courts, the McCarran
Amendment requires a “comprehensive” proceeding—one in which all water claimants are
joined and all rights to the use of water are finally decreed. The Supreme Court has held
that the McCarran Amendment does not authorize joinder of the United States as a party

where all claimants to water rights at issue have not been joined, relief has not been

8 The delta between these years creates a difference in the FRWR in an amount that equals
roughly 10% of the Basin’s safe yield.
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requested as between claimants, and priorities among parties are not to be determined.
(Dugan v. Rank (1963) 372 U.S. 617-19; accord California v. United States (9th Cir. 1956)
235 F.2d 647, 663.) The practical difficulties of conducting all-encompassing adjudications
do not excuse noncompliance with this condition because it is viewed as necessary for the
orderly allocation of water. (See Arizona v. San Carlos Apache Tribe (1983) 463 U.S. 545,
570, n.20.).

The instant case is a misguided attempt by Petitioners to adjudicate their water rights
and the Navy’s FRWR in a non-comprehensive proceeding. (SVM, pp. 17 [“IWVGA
abused its discretion by unreasonably ignoring the priority of Searles’ ... water rights”]; p.
19 [“Searles has a water right priority superior to those of the Weapons Station™]; p. 20
[challenging federal reserve right]; Mojave, pp. 3 [improper adjudication of Mojave’s water
rights”]; p. 6 [“Finding that the Navy holds ‘superior rights’’]; p. 8 [“Mojave ... has
priority over appropriators”]; pp. 9-10 [Navy immune from regulation].) The Navy has
asserted that it will not waive sovereign immunity. Therefore, even if Petitioners named the
Navy in this action the court would still have no jurisdiction over this dispute because that
action is not a comprehensive adjudication.

If a party is found, under Section 389(a) to be necessary to the action but cannot be
made a party, the court “shall determine whether in equity and good conscience the action
... should be dismissed without prejudice, the absent person being thus regarded as
indispensable.” (§ 389(b).) In making this determination a court should consider the
following factors: 1) to what extent a judgment rendered in the person's absence might be
prejudicial to him or those already parties; 2) the extent to which, by protective provisions
in the judgment, by the shaping of relief, or other measures, the prejudice can be lessened
or avoided; 3) whether a judgment rendered in the person's absence will be adequate; 4)
whether the plaintiff or cross-complainant will have an adequate remedy if the action is
dismissed for nonjoinder. (Code Civ. Proc., § 389(b).)

In applying the first factor, the Navy would obviously be severely prejudiced by the
relief requested herein for all the reasons that they are in fact necessary parties. Since
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adjudication of this action specifically requests and requires that the Navy’s FRWR be
adjudicated the presence of the Navy is compulsory. It is simply not possible to shape relief
that will reduce or avoid the prejudice to the Navy and therefore the second factor is met.
Finally, Petitioners are provided an adequate remedy that it has chosen not to pursue for
more than 2 years: a general adjudication pursuant to the McCarren Amendment (43 U.S.
Code § 666) as discussed above. Therefore, the four factors support dismissal of the action
and pursuit of these claims in the proper forum.

2. The Authority’s Actions Were Not Arbitrary, Capricious, or

Contrary to Law.

“The inquiry in a traditional mandamus proceeding, in which the trial court reviews
quasi-legislative acts, is limited to whether the local agency's action was arbitrary,
capricious, or entirely without evidentiary support, and whether it failed to conform to
procedures required by law. (Citation.) ‘[ T]he petitioner bears the burden of pleading and
proving the facts on which the claim for relief is based.”” (California Public Records
Research, Inc. v. County of Alameda (2019) 37 Cal.App.5th 800, 805-806, citations
omitted; Water Code, § 10726.6(¢); Code Civ. Proc., § 1085.) “[E]xtra-record evidence
amounting to nothing more than contradictory expert testimony designed to question the
wisdom and accuracy of an agency's decision generally is not admissible. This is because
the issue would tend to become whether the decision was wise in light of such evidence, not
whether it was a prejudicial abuse of discretion. (Coachella Valley Unified School Dist. v.
State of California (2009) 176 Cal. App.4th 93, 125.)

In challenging the Authority’s GSA and sustainable yield determination, Mojave
cites a handful of paragraphs out of the 81 page, 83 paragraph declaration of a hydrologist
(Anthony Brown) submitted with its Motion. (Mojave, p. 5.) Mojave’s Motion does not
indicate whether this declaration was submitted to the Authority. Mr. Brown provides his
opinion regarding what he believes to be a “likely more accurate, value of safe yield....”
(Brown Decl., 9 39.) But Mr. Brown’s opinion is not relevant here. The only issue is
whether the Authority’s actions were arbitrary and capricious. Mojave’s reliance on extra-
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record evidence, which amounts to nothing more than a difference of opinion does not
satisfy its burden.

Likewise, Mojave’s citations to SGMA Regulations do not support an allegation that
any action of the Authority was arbitrary and capricious. (Mojave, pp. 6-7.) The regulation
describes the methodology and criteria that the Department of Water Resources uses to
evaluate GSPs, they do not provide grounds for a court to enjoin or invalidate an action of a
GSA. (See Cal. Code Regs, tit. 23, § 355 [“This Article describes the methodology and
criteria used by the Department to evaluate and assess a Plan”].)

Mojave’s challenges to the Sustainable Yield Report (Mojave, p. 7), the Transient
Pool and Fallowing Program (id., at 8-9), and its discussion of CEQA’s application to those
action (id., at 12-13) do not appear to have any relevance to this Motion. Mojave is
currently seeking to escape its payment of the Replenishment Fee, which is a separate
action. None of those other actions have any effect on the GSP or Replenishment Fee.

Mojave’s objections to the Proposition 218 notice prior to adoption of the
Replenishment Fee are also baseless. The Authority was required to give notice to all
affected landowners, which it did. There is no evidence, or even an allegation in the
Motion, that the Authority’s actions had the effect of diluting any protest votes; that is to
say there was no evidence a majority protest would have occurred had only Mojave’s
chosen landowners been sent notice.

3. The Record Does Not Support Mojave’s Water Right Claim

Intimately related to its likelihood of success on the merits is Mojave’s claim of a
“vested overlying right to produce groundwater.” Mojave challenges to the GSP and
Replenishment Fee rest, in large part, on that claimed right. However, Mojave’s claim to a
water right itself is specious. Overlying water rights are not immune, and may be subject to
prescription. (City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224, 1241
[“Proper overlying use, however, is paramount and the rights of an appropriator, being
limited to the amount of the surplus [citation], must yield to that of the overlying owner in
the event of a shortage, unless the appropriator has gained prescriptive rights”].)
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“Prescriptive rights arise when an appropriator continues to pump water during times
of overdraft. ‘An appropriative taking of water which is not surplus is wrongful and may
ripen into a prescriptive right where the use is actual, open and notorious, hostile and
adverse to the original owner, continuous and uninterrupted for the statutory period of five
years, and under claim of right.”” (City of Santa Maria v. Adam (2012) 211 Cal.App.4th
266, 279.) “Overlying landowners who fail to seek an injunction preventing an adverse use
may nevertheless protect their interests by means of self-help. Self-help in this context
requires the landowner to continue to pump nonsurplus water concurrently with the adverse
users. When they do, the landowners retain their overlying rights, losing only the amount of
the prescriptive taking.” (1d.)

Here, the Basin has been in a state of overdraft for roughly 5 decades. (RIN, Ex. B,
p- 29.) Mojave has submitted evidence indicating that it did not pump from 1989 through
2003; i.e., during a period of severe overdraft Mojave did not engage in self-help and was
subject to prescription. (Steinfeld Decl., Ex. O.) Mojave’s failure to provide evidence
establishing a valid overlying water right demonstrates that it is unlikely to succeed on its
claim that the Authority “deprived ... users, like Mojave, of their paramount overlying
rights.” (Mojave, pp. 5, 17.)

Lastly, even if Petitioners were to succeed on any of their multitude of theories
attacking the GSP or the Replenishment Fee, the Basin is still in a state of overdraft and is
being overdrawn to an unsustainable degree. Replenishment water will be needed to
balance the Basin no matter what happens, and that will require a replenishment fee. As
such, a post-lawsuit refund action is the mechanism that should be followed, not a
preliminary injunction. “[I]t is not likely that the [lawsuit] will result in the [Petitioners]
being allowed to produce groundwater without paying any assessment whatsoever.” (Water
Replenishment Dist., supra, 220 Cal.App.4th 1450, 1469.)

4. Transfer of Federal Reserve Water Right
Finally, Petitioners argue that despite the Navy’s purposeful choice to move the
workforce living quarters off-Station, the FRWR cannot be transferred off-Station. In short,
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this argument 1) undermines Petitioners’ theories of any vested water rights, and 2)
supports the indispensable party argument. Simply put, a basin-wide adjudication is
necessary to test this theory, and such an adjudication is not possible without the inclusion
of the Navy.
V. CONCLUSION

For the first time in nearly 50 years there is a plan to balance the Basin, eliminate
overdraft, and mitigate the critical conditions of overdraft. Petitioners seek to eliminate any
progress on a solution that sustains everyone and continue their history of mining the Basin
for profit while ignoring the harmful side-effects. The Court should not allow this. The

Motions should be denied. It is time to move forward.

Dated: May 7, 2021 RICHARDS, WATSON & GERSHON
A Professional Corporation
JAMES L. MARKMAN
B. TILDEN KIM
KYLE H. BROCHARD
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