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I INTRODUCTION

In ruling on this motion, this Court is presented with three issues — each one is dispositive
in Searles’ favor. First, the “pay first” requirement does not apply here. Second, the irreparable
harm to Searles and to residents that rely on Searles for their drinking water outweighs any harm
to the Indian Wells Valley Groundwater Authority (“Authority”). Third, Searles is likely to

prevail on the merits.

I1. ARGUMENT

A. “Pav First, Litigate Later” Does Not Apply To This Proceeding Under The
Sustainable Groundwater Management Act

Authority contends the “pay first, litigate later”” doctrine in section 32 of article XIII of the
California Constitution requires Searles to pay the assessed fee, request a refund, and sue for a
refund. But the pay first, litigate later rule is inapplicable here. By its express terms, article XIII,
section 32 applies only to actions against the State or officers thereof. (City of Anaheim v.
Superior Court (2009) 179 Cal.App.4™ 825, 832 [“We hold that the City cannot invoke article
XIII, section 32 in this case because that constitutional provision applies only to actions against
the state or an officer of the state.”]; see also Eisley v. Mohan (1948) 31 Cal.2d 637, 641
[construing former art. X111, § 15]; Brown v. County of Los Angeles (1999) 72 Cal.App.4™ 665,
670; Pacific Gas & Electric Co. v. State Bd. of Equalization (1980) 27 Cal.3d 277 281, fn. 6 [art.
XIII, § 32 applies only to actions against the state and availability of mandate to review claims
against local government tax authorities subject to § 1085]; County of Los Angeles v. Superior
Court (2008) 159 Cal.App.4" 353, 363, fn 6.].)

Authority has a lengthy misplaced reliance upon Water Replenishment Dist. of Southern
California v. City of Cerritos (2013) 220 Cal.App.4th 1450. But that opinion predates the
enactment of the Sustainable Groundwater Management Act (“SGMA”), and SGMA is the
statutory basis for Searles’ petition and complaint in this action.

SGMA does not mandate the payment of contested fees. Instead SGMA expressly states a
fee challenger “may” pay fees under protest before challenging the fee. (Water Code 10726.6(e).)

Section 10726.6, subdivisions (d) and (e) states tilat “Any person may pay a fee imposed pursuant
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to [the SGMA provisions authorizing the fees at issue in this action. . . . Except as otherwise
provided in this section, actions by a groundwater sustainability agency are subject to judicial
review pursuant to Section 1085 of the Code of Civil Procedure.” (Emphasis added.) Had the
Legislature wanted to make “pay first” a requirement it would have done so and courts cannot
insert “shall” for “may” when the Legislature has not done so. (Morin v. ABA Recovery Service,
Inc. (1987) 195 Cal.App.3d 200, 205; see also People v. Superior Court (1991) 235 Cal.App.3d
1261, 1271 [changing statutory language to “shall” is “not within the legitimate function of an
appellate court.””]; Hogya v. Superior Court (1997) 75 Cal.App.3d 122, 132 [“The word ‘shall’ is
used in laws, regulations, or directives to express what is mandatory. ‘May,’ on the other hand, is
usually permissive.”].)

Additionally, while the Authority was not precluded from including an explicit pay first
requirement in its fee ordinance, it did not do so and Authority fails to cite to any statute that
requires Searles to pay the fee before petitioning for a writ of mandate. Neither SGMA nor the
Authority’s fee ordinance provide the remedy of a refund suit as the exclusive means of judicial
review, and therefore there is no proper basis upon which to force Searles to “pay first, litigate

later.”

B. “Pav First, Litigate Later” Public Policy Does Not Apply Here Because The
Legislature Has Declared that There Is a Human Right To Receive Water
Service

The Legislature in enacting Water Code Section 106.3 has unequivocally declared that it
is the “established policy of the state” that every person has a right to accessible water: “It is
hereby declared to be the established policy of the state that every human being has the right
to safe, clean, affordable, and accessible water adequate for human consumption, cooking and
sanitary purposes.” (Emphasis added.) The Legislature has further declared that the domestic use
of water has long been recognized as the highest use of water. (Water Code section 106.)

The general public policy justifications for maintaining government operations through
predictable tax revenue streams and limiting the ability of taxpayers to impede tax collection are
not applicable to the specific situation presented here. Critically, in this case the groundwater

replenishment assessment was adopted by ordinance on August 21, 2020, and Searles filed its
-3-
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lawsuit challenging Authority’s groundwater sustainability plan and its replenishment fee on
September 29, 2020, a few weeks after the initial adoption of the fee. As explained below, a
preliminary injunction against collection of the replenishment fee at issue here will not stop
existing government operations or cause serious harm to the public. Rather, “’[t]here is no need to
‘minimize disruptions’ in the tax collection procedure because there is nothing to disrupt.”” (City
of Anaheim, supra, 179 Cal.App.4™ at 832.)

This Court should not be the first court in California to enforce a pay first rule under
SGMA and especially given the facts establishing the irreparable harm to Searles and the
Domestic Water Company’s customers. (Roberts v. City of Palmdale (1993) 5 Cal.4th 363, 380
[“Similarly, appellant's argument that public policy is best served by limiting the attorney-client
privilege to situations in which there is litigation pending is inconsistent with the decision of the
Legislature in enacting the Public Records Act to afford public entities the attorney-client
privilege as to writings to the extent authorized by the Evidence Code.”]; Cappa v. F & K Rock &
Sand, Inc. (1988) 203 Cal.App.3d 172, 175 [“The County's public policy argument is not

persuasive when applied to the present set of facts.”].)

C. Authority Fails to Show Irreparable Harm From Delaying the Imposition of
the Fee Until Underlying Matters are Resolved in Court

Where a government body adopts an ordinance proscribing certain activities, a “rebuttable
presumption” arises that the potential harm to the public outweighs the potential harm to the party
allegedly in violation of the ordinance. (/T Corp. v. County of Imperial (1983) 35 Cal.3d 63, 72.)
The presumption is rebutted when the other party shows it will suffer “grave or irreparable harm.”
(Ibid.) Once the party has made this showing, the court is required to “examine the relative actual
harms to the parties” and may grant interim relief after considering “both (1) the degree of
certainty of the outcome on the merits, and (2) the consequences to each of the parties of granting
or denying interim relief—the trial court concludes that an injunction is proper.” (/bid.) After
such consideration, the court may grant interim relief based on the weight of the harm that might
be suffered by the party even if the government agency appears likely to prevail in the underlying

action. (/d. at 73.)
-4 -
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Here, the Authority enacted the replenishment fee of $2,130 per acre-foot. Even if the fee
had been validly adopted, which it was not, a rebuttable presumption arose as to a potential harm
to the public that was rebutted by the documents and facts presented by Searles in its moving
papers and by the accompanying Burnell Blanchard declaration supporting this reply brief. The
Authority has not refuted the facts that Searles, Searles Domestic Water Company and its
customers including the Trona communities will suffer grave and irreparable harm if the
Authority shuts off Searles’ wells. Therefore, relative actual harms to the parties must be
considered.

The harm to Searles, its employees, the Searles Domestic Water Company and its
customers including the Trona communities all of whom depend on Basin groundwater as their
sole source of domestic water is imminent, irreparable and actual. (Blanchard Decl., 9 6, 18, 23.)
Indeed Searles has already experienced loss of valuable employees due to the uncertainty
surrounding its access to groundwater caused by the Authority’s exorbitant replenishment fee and
its efforts to shut off Searles’ wells. (Amended Declaration of Burnell H. Blanchard in Support of
Searles’ Ex Parte Application (“Amended Blanchard Decl.”), § 27.) Searles is the only US-based
corporation that supplies specific components essential to the production of vaccine vials,
including Covid-19 vaccine vials. (Blanchard Decl., 4 25.) Searles has been diligent in its efforts
to recover from economic losses incurred due to the recent earthquake and the pandemic.
(Amended Blanchard Decl., § 21.) The fee will unquestionably destroy those efforts. (Amended
Blanchard Decl., 9§ 25.)

Conversely, none of the alleged harms to the Authority are imminent, irreparable or
actual. Authority states that one of the harms it may suffer is speculative potential future increases
in cost of importing water. (Opp. at p. 23.) But the Authority fails to establish any actual cost
whatsoever or even estimates as to what the increase in cost will be if the fee imposition is
temporarily delayed until trial. Indeed, the Authority has failed to even provide any specific facts
as to its potential water importation project.

Moreover, the Authority’s own Water Resources Manager, Mr. Stephen Johnson,

unequivocally admits that any future importation project will not bring actual water to the Basin
-5-
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until 2035. (Johnson Decl., §36.) Thus, the Authority does not and cannot dispute that it can
continue to pursue a replenishment project during the pendency of this case and there can be no
reasonable dispute that any harm to the Authority is not imminent or irreparable but speculative.

Another potential harm claimed by the Authority is that it may need to incur costs to
repair a number of shallow wells anticipated to be possibly impacted by the decline in Basin
groundwater levels as projected in its Groundwater Sustainability Plan (“GSP”) for the 20-year
GSP implementation period. (Opp. at p. 23.) Despite its supposed concern about groundwater
levels in the Basin, the Authority exempts, without any legal basis, a number of entities from
paying the replenishment fee. By its own admission, the amount of groundwater pumping
exempted from any replenishment fee payment totals no less than 7,650 AFY—an amount equal
to the Authority’s entire estimated sustainable yield of the Basin. (Mouawad Decl., Ex. 1.) As
a matter of equity, the Authority cannot have it both ways: on the one hand claiming harm from
any delay in collecting the replenishment fee until trial, while on the other hand exempting
substantial pumping from the fee.

For example, the Authority exempts the Indian Wells Valley Water District (“Water
District), which began pumping after Searles and thereby making the Water District’s pumping
junior in priority to Searles, from payment of the fee on 4,390 AFY of the Water District’s
pumping—nearly twice Searles’ pumping—only because some Navy personnel reside within the
Water District’s service area. (Mouawad Decl., Ex. 1.) Authority expresses no concerns as to the
impact of this substantial exemption on its finances or upon groundwater levels. And the
Authority provides no legal basis for this exemption because no law supports allowing a local
government to claim a federal reserve water right.

Further, the Authority’s opposition cost estimates and timing provide for speculative
future damage to shallow wells is “by the end of the decade, at an estimated repair cost of $6.1
million” with additional wells projected to be damaged “by 2040 at an “estimated repair cost of
$17.3 million.” (Opp. at p. 23. [emphasis added].) Even if those estimates were accurate, the
average cost to the Authority through 2040 would be $865,000 per year. (Opp. at p. 23.) In any

event, nowhere does the Authority state that shallow well owners lack access to municipal water
-6-
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supplies. Any speculative impact to shallow wells is neither imminent nor irreparable and cannot
justify the immediate imposition of the $2,130 per acre-foot fee on Searles, the shutting down of
Searles’ wells, the inevitable job losses and irreparable economic harm to the public, and the
denial of domestic water to the economically-disadvantaged Trona communities. (Blanchard
Decl., Ex. A (notice to determine whether to shut off Searles’ wells].) Authority’s assertion that
“no one is preventing [Searles] from accessing water” is misleading because the Authority has
and continues its process to shutoff Searles’ wells. (Opp. at p. 28; Blanchard Decl., Ex. A and C
[Authority staff recommendation and proposed resolution to shut off Searles” wells.].)

Authority vaguely claims that groundwater might need to be treated for “naturally
occurring arsenic” at an unspecified point in the future if groundwater levels decline further.
(Opp. at pp. 23-24.) However, such speculative groundwater cleanup would be undertaken by
municipal water providers, not by the Authority. In any event, Authority cannot reasonably claim

that this speculative harm is either immediate or irreparable.

D. The Navy Is Not an Indispensable Party To This Fee Challenge Under SGMA

Authority argues that Searles must first join the Navy as a party before it can obtain any
temporary or preliminary relief or even to ultimately prevail in the case. (Opp. at pp. 12 &, 28-
33.) But the California state courts are the proper judicial forum to challenge a fee under SGMA.
Moreover, the Navy may only be joined in a state court proceeding concerning the Navy’s water
rights when the state court proceeding is a comprehensive adjudication of water rights. (Antelope
Valley Groundwater Cases (2021) 62 Cal.App.5th 992, reh’g denied (Apr. 6, 2021)
[“comprehensive adjudication of rights in the aquifer [is] necessary [for] jurisdiction over the
federal government’s Edwards Air Force Base (the AVAA's largest landowner) under the
‘McCarran Amendment’(43 U.S.C. § 666).”].)

Here, Searles is not seeking a declaration of its water rights as against the Navy. In any
event, SGMA prohibits the Authority from determining any groundwater rights. (Wat. Code, §
10720.5.) Searles seeks relief that would have the fee imposed in a lawful manner so as to be
consistent with already established water right priority law as required by SGMA. (Wat. Code, §

10720.5(a).) For these reasons the Navy is not an indispensable party to this SGMA fee
-7-
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challenge.

E. Authority’s Claim that the Navy Requires the Entire Sustainable Yield of the
Basin Is Patently Wrong

None of the Navy letters referenced in the Authority’s opposition state that the Navy
asserts a federal reserved water right that extends to off-base uses. (Johnson Decl., Attachment
B.) Authority erroneously claims that the Navy has a right to free groundwater for use at non-
Navy-owned, private residences in the Ridgecrest area. (Johnson Decl., q11.) It is important to
note that the Authority fails to bring to the Court’s attention that the Navy has expressly stated
its willingness to accept a 2,041 AFY allocation for purposes of SGMA implementation — far
less than what the Authority claims is the yield of the groundwater basin and far less than
what the Authority has actually allocated to the Navy — while allocating nothing to Searles.
(Johnson Decl., Attachment B at p.3.) Authority’s opposition further fails to inform the Court that
the Navy currently pumps only approximately 1,450 AFY, which leaves more than sufficient
groundwater for an allocation of the sustainable yield to Searles in accordance with its senior
water rights. (Johnson Decl., Attachment B.) Depriving Searles of its lawful right to access its
groundwater violates the California Constitutional requirement to put water resources to
beneficial use “to the fullest extent of which they are capable.” (Cal. Const., art. X, § 2.)

Searles does not dispute that the Navy may have a federal reserve water right to Basin
groundwater. By the same token, Searles is not asking the Authority to quantify the Navy or
Searles’ groundwater rights. Searles is only asking that the fee be consistent with already
established water right laws and that the fee imposition be consistent with applicable water law.

(Wat. Code, § 10720.5(a).)

F. Searles Can Overcome Damage To Its Operations Caused by the Earthquake
and the COVID-19 Pandemic But Not If Searles Is Forced To Pay the
Replenishment Fee.

Authority argues that Searles should be forced to pay the replenishment fee even it causes
Searles to go out of business. Aside from the Authority’s alarming complete lack of concern for
the irreparable harm to Searles, Searles Water Company and the many people who depend upon

them for their economic livelihood and their basic need and right to water, the Authority

-8-
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continues to ignore that Searles and its predecessor entities have been operating in the Basin since
1872. (Amended Blanchard Decl., § 12.) During that time Searles and its predecessors have
survived two World Wars, the Great Depression, and numerous economic downturns and
overcome natural disasters. Historically, Searles’ business operations have not included water
costs anywhere near the amount of the Authority’s recently imposed replenishment fee. Prior to
the Authority’s imposition of the fee only a few months ago, Searles’ costs for groundwater were
limited to Searles’ internal operational costs. (Amended Blanchard Decl., 9 18.) However, the fee
adds approximately $6,000,000 to Searles’ annual groundwater production costs. (Amended
Blanchard Decl., 9 20.) As established in the accompanying Blanchard Declaration and unrefuted
by the Authority, such an increase is unsustainable and makes it impossible for Searles to recover

from the recent losses.

G. Authority’s Giving the Entire Sustainable Yield to the Navy Violates Article
X, Section 2 of the California Constitution

SGMA requires Authority’s actions impacting water use to be reasonable, including its
groundwater allocations. (Wat. Code, § 10720.5(a).) However, Authority allocated the entire
sustainable yield of the groundwater to the Navy despite the Navy’s expressly-stated willingness
to accept only a 2,041 AFY allocation under SGMA. (Johnson Decl., Attachment B, Navy letter
dated June 17, 2019 [“In November 2018, the Navy provided a figure of 2,041 acre-feet per year
as the amount of water the installation could agree to use under a GSP”].)

Even worse for Searles and other groundwater users, the Authority erroneously concluded
- without any legal basis and despite applicable case law to the contrary - that the federal reserved
right extends to land outside the Navy’s base. (U. S. v. New Mexico (1978) 438 U.S. 696, 703,
712-13 [water for other than the “specific purpose of the reservation” must be appropriated under
state law.]; Agua Caliente Band of Cahuilla Indians v. Coachella Valley Water District (9th Cir.
2017) 849 F.3d 1262, 1269-70 [“Where water is only valuable for a secondary use of the
reservation . . . the United States [must] acquire water in the same manner as any other public or
private appropriator.”].) None of the Navy letters referenced in Authority’s opposition and

accompanying declarations state that the Navy asserts a federal reserved water right that extends

-9.
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to off-base uses. (See Johnson Decl., Attachment B, Navy letter dated June 17, 2019.) Indeed,
even the Navy acknowledges that water supplied to off-base Navy personnel is “non-Navy
water.” (See Johnson Decl., Attachment B, Navy letter dated June 17, 2019, Enclosure, p. 6
[“Whereas the Navy population previously relied on the Navy water infrastructure, upon moving
to Ridgecrest or the unincorporated areas of the Indian Wells Valley, the population now began to
rely upon civil or private water sources. This led to increased diversity of water sources to include
the Indian Wells Valley Water District , small mutual water companies, and private wells. In all
cases, these non-Navy water supply sources still rely on groundwater from the Indian Wells
Valley aquifer.”].) Stated simply, there is no legal or factual basis for the Authority to allocate the
entire sustainable groundwater yield to the Navy and it necessarily follows that the Authority’s

groundwater allocations are per se unreasonable.

H. The Authority Is Not Without Alternative Remedies, But Chooses the Most
Damaging to the Community

SGMA provides the Authority with a number of options to enforce its fee ordinance other
than shutting off Searles’ groundwater wells and depriving an entire community of potable water.
(Wat. Code, § 10730.6 (c) and (d).) Those options include seeking an attachment against real
property or other collection mechanisms applicable under its Joint Powers Authority status. (/d.)
The Authority’s insistence on pursuing the shutting off of Searles’ groundwater wells even after
presenting it with an explanation of the devastating consequences to the Trona communities is not

reasonable or equitable. (Blanchard Decl., 21 & 23.)

L. CONCLUSION

Searles respectfully requests this Court issue a preliminary injunction enjoining a shutoff

of Searles’ groundwater wells pending trial.
BEST BEST & KRIEGER LLP

Dated: May 13, 2021 E
By: % (/

JEFFREY V. DUNN
Attorneys for Petitioner and Plaintiff
Searles Valley Minerals Inc.

65352.00001\33937299.3
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PROOF OF SERVICE

At the time of service I was over 18 years of age and not a party to this action. My

business address is 18101 Von Karman Avenue, Suite 1000, Irvine, California 92612. On May
13, 2021, I served the following document(s):

PETITIONER SEARLES VALLEY MINERALS INC.”S REPLY
TO INDIAN WELLS VALLEY GROUNDWATER
AUTHORITY’S OPPOSITION TO PETITIONER’S MOTION
FOR A PRELIMINARY INJUNCTION

By fax transmission. Based on an agreement of the parties to accept service by
fax transmission, I faxed the documents to the persons at the fax numbers listed
below. No error was reported by the fax machine that I used. A copy of the record
of the fax transmission, which I printed out, is attached.

By United States mail. I enclosed the documents in a sealed envelope or package
addressed to the persons at the addresses listed below (specify one):

|:| Deposited the sealed envelope with the United States Postal Service, with
the postage fully prepaid.

|:| Placed the envelope for collection and mailing, following our ordinary
business practices. I am readily familiar with this business's practice for
collecting and processing correspondence for mailing. On the same day that
correspondence is placed for collection and mailing, it is deposited in the
ordinary course of business with the United States Postal Service, in a
sealed envelope with postage fully prepaid.

I am a resident or employed in the county where the mailing occurred. The
envelope or package was placed in the mail at Irvine, California.

By personal service. At __ a.m./p.m., I personally delivered the documents to
the persons at the addresses listed below. (1) For a party represented by an
attorney, delivery was made to the attorney or at the attorney's office by leaving the
documents in an envelope or package clearly labeled to identify the attorney being
served with a receptionist or an Individual in charge of the office. (2) For a party,
delivery was made to the party or by leaving the documents at the party's residence
with some person not less than 18 years of age between the hours of eight in the
morning and six in the evening.

By messenger service. I served the documents by placing them in an envelope or
package addressed to the persons at the addresses listed below and providing them
to a professional messenger service for service. A Declaration of Messenger is
attached.

o1-
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|:| By overnight delivery. I enclosed the documents in an envelope or package
provided by an overnight delivery carrier and addressed to the persons at the
addresses listed below. I placed the envelope or package for collection and
overnight delivery at an office or a regularly utilized drop box of the overnight
delivery carrier.

By e-mail or electronic transmission. Based on a court order or an agreement of
the parties to accept service by e-mail or electronic transmission, I caused the
documents to be sent to the persons at the e-mail addresses listed below. I did not
receive, within a reasonable time after the transmission, any electronic message or
other indication that the transmission was unsuccessful.

Scott Slater Attorneys for Plaintiffs

Amy M. Steinfeld Mojave Pistachios, LLC; John Thomas
Elisabeth Esposito Conaway; John Thomas Conaway Trust;
Brownstein Hyatt Farber Schreck, LLP ~ John Thomas Conaway Living Trust
1021 Anacapa St., 2nd Floor U/D/T August 7, 2008; Nugent Family
Santa Barbara, CA 93101 Trust; Sierra Shadows Ranch LP

Email: sslater@bhfs.com
asteinfeld@bhfs.com

eesposito@bhfs.com

John C. Murphy Attorneys for Defendant

Douglas J. Evertz Indian Wells Valley Water District
Emily L. Madueno

Murphy & Evertz, LLP (714) 277-1700, Tel.

650 Town Center Drive, Ste. 550 (714) 277-1777, Facsimile

Costa Mesa, CA 92626
Email: jmurphy@murphyevertz.com
devertz@murphyevertz.com
emadueno@murphyevertz.com

James A. Worth Attorneys for Defendant
McMurtrey, Hartsock & Worth Indian Wells Valley Water District
2001 22nd St., Ste. 100

Bakersfield, CA 93301 (661) 322-4417, Tel.

(661) 322-8123, Facsimile

Email: jim@mhwlegal.com

James L. Markham Attorneys for Respondents/Defendants
Richards Watson & Gershon Indian Wells Valley Groundwater

P. O. Box 1059 Authority; Board of Directors of the Indian
Brea, CA 92822-1059 Wells Valley Groundwater Authority

(714) 990-0901, Tel.
(714) 990-6230, Facsimile
Email: jmarkman@rwlaw.com

.
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B. Tilden Kim

Kyle Brochard

Richards, Watson & Gershon
350 S. Grand Avenue, 37th Floor
Los Angeles, CA 90071-3101

Wayne Keith Lemieux, Jr.

Olivarez Madruga Lemieux O'Neill,
LLP

4165 E. Thousand Oaks Boulevard,
Suite 350

Westlake Village, CA 91362-3852

Phillip Hall

Kern County Office of County Counsel
1115 Truxton A venue, 4th Floor
Bakersfield, CA 93301

Paige H. Gosney

Derek R. Hoffman

Gresham Savage

550 E. Hospitality Lane, Ste. 300
San Bernardino, CA 92408

(909) 890-4499

(909) 890-9877 — Facsimile
Paige.gosney(@greshamsavage.com
Derek.hoffman@greshamsavage.com

I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Attorneys for Respondents/Defendants
Indian Wells Valley Groundwater
Authority; Board of Directors of the Indian
Wells Valley Groundwater Authority

(213) 626-8484, Tel.

(213) 626-0078, Facsimile

Email: tkim@rwglaw.com
kbrochard@rwglaw.com

Courtesy Copy

(805) 495-4770, Tel.

(805) 495-2787, Facsimile

Email: klemieux@omlolaw.com
mtucker@omlolaw.com

Courtesy Copy

(661) 868-3826, Tel.
(661) 868-3809, Facsimile
Email: phall@kemcounty.com

Attorneys for Defendants Meadowbrook
Dairy Real Estate, LLC; Big Horn Fields,
LLC; Brown Road Fields, LLC; Highway
395 Fields, LLC; The Meadowbrook
Mutual Water Company

Executed on May 13, 2021, at Irvine, California.
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Kerry V. Keefe
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